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FRIDAY,  MARCH  13,   1936. 

f 

United  States  Senate, 
Subcommittee  of  the  Committee  on  the  Judiciary, 

Washington^  D.  C. 

The  subcommittee  was  composed  of  Senators  Hatch  (chairman), 
McGill,  Van  Nuys,  Borah  and  Austin,  and  convened  in  the  committee 
room,  Capitol,  at  10  a.  m. 

Present:  Senators  Hatch  (chairman),  McGill,  and  Austin. 

Present  also:  Hon.  Millard  E.  Tydings,  a  Senator  from  the  State 
of  Maryland. 

The  subcommittee  had  under  consideration  S.  3822,  a  bill  to  amend 
the  act  entitled,  "An  Act  to  Protect  Trade  and  Commerce  Against 
Unlawful  Restraint  and  Monopoly",  approved  July  2,  1890.  Said 
S.  3822  is  here  printed  in  full,  as  follows: 

[S.  3822,  74th  Cong.,  2d  sess.] 

A  BILL  To  amend  the  Act  entitled  "An  Act  to  protect  trade  and  commerce  against  unlawful  restraints  and 

monopolies",  approved  July  2, 1890 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  section  1  of  the  Act  entitled  "An  Act  to 
protect  trade  and  commerce  against  unlawful  restraints  and  monopolies",  ap- 
proved July  2,  1890,  is  amended  by  striking  out  the  period  at  the  end  of  the  first 
sentence  thereof  and  inserting  in  lieu  thereof  a  colon  and  the  following:  "Pro- 
vided^ That  nothing  herein  contained  shall  render  illegal  contracts  or  agreements 
prescribing  minimum  prices  or  other  conditions  for  the  resale  of  a  commodity 
which,  bears,  or  the  label  or  container  of  which  bears,  the  trade  mark,  brand,  or 
name  of  the  producer  of  such  commodity  and  which  is  in  free  and  open  competition 
with  commodities  of  the  same  general  class  produced  by  others,  when  contracts 
or  agreements  of  that  description  are  lawful  as  applied  to  intrastate  transactions, 
under  any  statute,  law,  or  public  policy  now  or  hereafter  in  effect  in  any  State, 
Territory,  or  the  District  of  Columbia  in  which  such  resale  is  made,  or  to  which 
the  commodity  is  to  be  transported  following  such  resale,  and  the  making  of  such 
contracts  or  agreements  shall  not  be  an  unfair  method  of  competition  under  sec- 
tion 5,  as  amended  and  supplemented,  of  the  Act  entitled  'An  Act  to  create  a 
Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for  other  pur- 
poses', approved  September  26,  1914." 

Senator  Hatch.  Senator  Tydings,  we  will  proceed  with  the  pro- 
ponents of  the  bill  according  to  the  schedule  previously  announced. 
Do  you  have  a  list  of  the  witness  and  the  order  in  which  they  are  to 
be  called? 

Senator  Tydings.  Yes,  Mr.  Chairman. 

Senator  Hatch.  Will  you  attend  to  that? 

Senator  Tydings.  Yes. 

Senator  Hatch.  You  may  proceed. 

Senator  Tydings.  I  will  first  call  Mr.  Edward  S.  Rogers,  of  Chicago^ 
DL,  member  of  Illinois  bar  and  of  the  New  York  bar;  lecturer  on 
trade  marks,  unfair  competition.  University  of  Michigan;  University 
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of  Pennsylvania,  and  at  one  time  University  of  Chicaeo   Yalo  TTni 
vemty  and  Geoi^etown;  chairman  „f  the  commtteeon^trade, narks' 
xIrU.  irP^^'''<''\o{the  Association  of  the  Bar  of  the  cTty  of  Ne^ 
York;  chairman,  similar  committee,  American  Bar  Association    to 
A3;i  ^^^^  chairman,  section  of  patent  trade  mark  copyright  law 

^St  IZ  ^.r^'-'^'S',"^^™'^"'  ^^•'ti"'!  »f  patent  Trade  m^k 
copyright  law,   lUmois  State  Bar  Association;  American  Helpcsf^ 

LTheXteTonlTTTf-rp''^  ^^^  Inter-AmericTn' Commiltn 
commits  fnrtLp''1"1"*''  Property;  president  of  the  permanent 
committee  for  the  Protection  of  Industrial  Property,  Paris-  leeal 

omJm  r**'"."?""'"^"^"  ^°^  National  and  State  F^r  Trad4  lit 
of  the  National  Association  of  Ketail  Druggists. 

STATEMENT  OF  EDWARD  S.  ROGERS,  CHICAGO,  III. 
^  Mr  Rogers    Mr.   Chairman  and   gentlemen  of  the  committee 

issocSon  of  Ref^^/n  *  °^  ^^'  H^  ''^'^^  comuntt.^  of  the  NaS 
Association  of  Retail  Druggists.     I  am  not  representing  any  grocers' 
association  or  other  committees  of  wliich  I  am  a  membir 
tJtTT^  ^"^  ™^  *^*'  *'^^^  ■'^^  presents  a  question  of  law;  still  in  order 
n?,cri!f  li  K  P'""?®''  perspective,  the  economic  and  social  background 

cnfiion  nf  ?i""^'^r  °*^-  J^'L  '"^^-T  ^e'^'"^  ^^^^^  1»«^  ^een  much  dis- 
cussion of  the  question  whether  it  is  economically  sound  and  in  the 

public  interest  to  advertise  and  sell  trade-marked  goods  at  priced 

S'rerJv^  O  "l  r,r^'  "^  '^^  distributor.  If  n^t,  then  wCk 
the  remedy?    Ought  the  producer  to  have  the  right  to  fix  stop-loss 

Tntl?.^''"'^'  '^''f  T^^Tj^^  (the  producer's)  trfde  mark  or  braS 
in  order  to  prevent  distributors  from  using  them  as  a  competitive 
weapon  agamst  one  another.  wmpeuuive 

There  never  has  been  any  question  of  the  right  of  a  man  in  private 
business  selling  goods  identified  by  his  own  tride  mark  as  his  and  i^ 
competition  with  other  goods  produced  by  others,  to  fix  the  price  at 
which  he  may  sell  them  to  his  immediate  customers.     The  trouble 

S  nSrsell  ther^*^  *°  ^"^  '""^  "'"''  ^^'"'^  ^^^'^  "^^  -^*«-- 
,iimJZ^  %k'^  producer  deals  directly  with  the  retailer,  there  is  no 
rpt;fi«y;.  •  ^®  producer  may  bring  himself  in  direct  contact  with  the 
retailer,  or  indeed  wth  the  consumer  by  establishing  agencies  or  bv 
consigning  his  goods.  This  method  hasljeen  adopted  bf  the  GenerS 
Electric  Co.  and  the  Supreme  Court  has  upheld  it.  But  this  is  an 
^^th'Zt^F?'^'lT'  ^l'^  can.pnly  be  used  by  large  manufacturers 
Z  otf^^r  K  ?'*''k  ^'i'*  "?"  producer,  who  must  avail  hmisolf  of 
the  estabhshed  channels  of  distribution,  is  seriously  handicaoDed 

chaXeT!  '^'V^'  "'^'''^-  ^^  P^^^«^  *i*le  ^  the^hysicaT^^rr- 
chandise,  he  can  no  longer  exercise  any  control  over  the  price  at  which 
his  vendee  may  sell.     Contracts  which   attempt  to  control  rS 

l^Tv^^u'.  g«?t.«'-e  s^y  (if  they  aflect  interstate  commerce ),Tave 
been  held  to  violate  the  Sherman  law  (Miles  v.  Park,  220  U  S  373) 
and  to  be  an  unfair  method  of  competition  under  the  Federal  Trade 
Commis^sion  Act  (Federal  Trads  Commusion  v.  Beech-Nut  Packing  Co  , 

From  the  manufacturers'  standpoint,  the  argument  in  favor  of 
f.?.^i  K^f  ""T'*  pnces  can  easily  be  summarized.  He  must  dei)end 
upon  wholesale  and  retail  dealers  to  get  his  goods  into  the  hands  of  the 
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public.  He  advertises  to  the  public  and  makes  his  trade  mark  known. 
The  public,  in  response  to  this  advertising,  demands  his  goods  at 
retail  outlets.  As  long  as  the  retailer  in  the  sale  of  the  goods  is  assured 
of  a  profit,  or  at  least  insured  against  loss,  he  is  wilUng  to  handle 
them.  The  same  applies  to  the  wholesaler.  If  a  man  does  not  make 
a  profit  he  cannot  stay  in  business. 

But  many  years  ago  the  cut-rate  idea  began  to  develop  among 
both  wholesalers  and  retailers— the  purpose  being,  by  selUng  identi- 
fied goods  which  had  an  estabhshed  value  known  to  the  pubhc  at 
prices  conspicuously  less,  to  create  an  illusion  in  the  pubhc  mind  that 
everything  in  the  store  is  sold  at  a  corresponding  reduction ;  and  thus 
represent  that  money  can  be  saved  by  trading  at  tliis  store.  One  cut 
usually  produces  others  by  competitors  in  retahation,  and  a  cut-price 
war  starts  with  the  result  that  in  a  short  time  dealers  m  a  particular 
community  sell  the  merchandise  at  cost  or  below,  nobody  making 
any  profit.  The  goods  are  then  sold  reluctantly  or  not  at  all.  Thus 
the  manufacturer  is  deprived  of  a  market,  through  no  fault  of  his  own. 
When  the  possibihties  of  one  well-known  article  were  exhausted,  others 
are  similarly  treated.  The  consequence  is  that  the  price  cuts  on  repu- 
table identified  goods  soon  get  to  a  point  that  the  more  that  are  sold 
the  greater  is  the  aggregate  loss.  , 

This  infection  spread  until  a  few  years  ago  a  pomt  was  reached 
where  few  advertised  goods  were  handled  by  any  dealers  at  any  profat. 
The  first  agitation  for  stop-loss  prices  came  from  the  retailers,  who 
saw  themselves  Ukely  to  be  driven  out  of  business  by  the  cham  and 
department  stores  who  had  a  large  number  of  items  or  departments  on 
wliich  they  could  recoup  the  losses  sustained  on  the  so-called  loss 
leaders."  Some  manufacturers  who  had  more  foresight  than  others 
began  to  feel  that  their  business  was  imperiled,  because  it  was  con- 
ceivable that  if  their  goods  could  not  be  sold  by  anybody  at  a  profit, 
they  would  eventually  not  be  sold  at  all.  Other  manufacturers  took 
the  more  short-sighted  view  that  regardless  of  profit,  their  advertising 
could  force  dealers  to  stock  their  goods  to  supply  the  demand  which 
the  advertising  would  create.  ,.      •,  j 

Pressure  was  put  on  the  manufacturers  by  their  distributors  and 
all  manner  of  plans  were  devised  to  remedy  the  situation.  In  the 
meantime,  the  business  with  which  I  am  most  familiar— the  drug 
business — became  thoroughly  demoraUzed.  Distribution  of  well- 
known  goods  was  seriously  hampered  and  markets  were  destroyed; 
and  the  druggist,  particularly  the  small  druggist,  found  Itself  in 
the  position  where  his  chance  of  survival  was  more  than  doubtful. 
And  here  may  I  digress  long  enough  to  indicate  that  it  is  my  belief 
that  it  is  greatly  to  the  public  interest  to  have  the  small  retail  druggist 
survive.  One  can  get  along  without  the  small  local  retail  grocer, 
although  it  may  be  inconvenient;  but  the  drugstore  is  something  else. 
If  a  child  is  taken  sick  at  night,  there  is  no  time  to  go  downtown  to 
a,  chain  store.  The  neighborhood  drugstore  is  the  only  place  where 
the  necessary  medicines  can  be  had;  and  if  the  neighborhood  druggist 
cannot  make  a  profit  out  of  his  business,  he  cannot  stay  in  it. 

Senator  Hatch.  The  chain  stores  do  not  handle  prescriptions,  do 

Mr.  Rogers.  Many  of  them  do.     Indeed,  I  think  all  the  chain 
drugstores  do.     The  department  stores  probably  do  not. 
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seem  iLtft^PclVrrt  abli'toTerT.'  ^''^^^'^'^^  '*  -"^^ 
goods  at  cut  pricesX  gains  bv  it  ^?.f  Zflu"""^  ^^^  reputable 
small  drugstore  is  not  goKo  ,nrvWo  f^  **""  *'*'^^'"  l^*'^'*'  i^  the 
if  it  is  definable  thartle^Lsumerbe'aWerrr'  ^t""'  ^^''^' 
there  must  be  distribution  for  then.  A  „H  «  fi  ^f  '"known  items, 
"loss  leader"  may  be  a  bareain  t  1"  ..^^  '^°*"^'  "^'"'^  *  Particular 
the  benefit  of  it   because  rnlf  "'^fj'^ary  consumer  does  not  get 

knows  the  frailL  of  Wan  naC'  '*'"''  ^^'^^  '^^  ^^^'^  l^'^^bl^- 

go  intoThJsC  buvTmrh  2'1  ^'""'^K^l  >^  '"-le'^der  sale  is  to 
Ire  being  sold  at  cu^  prices  and  M,rn"  ""^  *^^  Particular  goods  that 
notliing  llse.  The  mim-^e  f>,<.^.,  /  '"'?'}?'*  ''"^  ^°  out— buying 
of  theLlesman  and  buys  Sher  ^.odfl,^'"'?'  .*"  !'^1  blandishment! 
he  may  have  made  in  the  rn.Lf  '*  f,,^*'"''*^  ^  '""«  any  saving 
He  saves  noLw   foi  examnle  t'lf!  "^  ^^^  *'"*-'^"''«  mercl.andise^ 

paste  wMch  ordiifarily  seuHt  45  0  2  ^'f  ».Tk  ''  ^^  '"■"*'  "  t°°tl» 
mits  himself  to  be  pereuaded  tn  h.^f  'in  *'  ^''^  ^"""^  *"»«  he  per- 
is worth  15  cents  or^me,,ni  ^  ^°''  ^'1*"'°*"  *  'ooth  brush  wfi^ch 
worth  10  cents  '""'''"  """"^^  ^''^^^  at  50  cents  which  is 

baSntn'd'nS  buytoT/rX.''  fe*  ^^^  ^"'^*'  ^«  *•>  ^^^  *e 
the  cutter  will  not  do  th"s  i,,st  ««  t£         ki  P"««-'-u"er  knows  that 

who  stays  by  tL  game  alVavs  lose,     ?r^''^  ^''"^^  *'V"*  *»»«  ^"'^ker 

leader  glme'^ls  to  quTt  w£n>ou  a  e  ahead^'^^r' 'T  'l  ^f"^  *''*'  '"^^- 
stores  exist  is  nroof  thnt  tl,»,r  rvT^i  ^"®ad.  The  fact  that  cut-rate 
on  tl.e  "loss  IeK"^U:X-i;,^°S     They  certainly  cannot 

unino!^P;Si5":* '^Sh\hr'  from  the  sale  of  merchan.lise  of 
possible  on\tan^dargoStf  S.rvaTue'^  '"^'*'^  "'^''^-"P  '^^  ^^ 

vin'^^dZt^rLiJSn^ifirdt^^^^^^^^         »'--•'  -- 

commercial  practice   nnH  Tw  fi,^        j  *  *""*  P"<'«^  ^^^  an  unsound 

be  permitted^S  c ontrSt?estahltl''?^^  ''^^^^^  g*'"'»^  ""t-'ht  to 
should  not  be  sold      A  In  J,  thepnces  below  which  his  goods 

Trade  Act!  waiclitucTcoXal  iTS  *"^  ^^"^o™-  ^air 

qm^eH  rL^^d^'^^hSVttT'-^'rt^^^-  -^'^^  *-ie  re- 
body  of  opimW  was  conv  need  1^«/'^l.'^"^*^'.*  "  ^^"^  respectable 
of  the  cauL  of  this  demo7ahWion     t'r?r;''*'?''";'[r*'<'«  ^''^  <»»« 

and   to  legislate,   ^th  rL^rffo   n    •  ^  ^^'''  P""^^*"  P^^^^^  ^^^  be, 
accordance  with  theTolicvt^ffh^^^^  limits,  in 

that  the  righ   S  to  7ppW.  ^l  If  it  be  conceded 

must  follortLt  thl  SSerts'^oVT'"^?^'  m  restraint  of  trade  lit 
is  and  what  is  not  in  reftrainTn/f^^  *^^^  ^^^^  ^^^  ^^^t.     What 

this  is  a  mat  er7orX  S^^^^^^  oi  public  policy  and 

limited,  of  course    to   the  pv w  ''f  ^.^^^^e  to  determine  for  itself, 
Herein 'is  appaSy  a  head  on  nnl]?l'^'  geographical  jurisdiction 
pubhc  policy  ^      ^^'^'''''  '^''^^'on  getween  Federal  and  State 
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The  Federal  courts,  in  the  Beech-Nut  and  Miles  cases y  held  that 
attempts  to  fix  retail  prices  in  interstate  commerce  by  contract  were 
in  violation  of  the  Sherman  law  and  the  Federal  Trade  Commission 
Act.  Twelve  different  States  have  determined  as  a  matter  of  theif 
own  public  policy  that  those  contracts  axe  legal. 

Senator  Austin.  That  is  because  of  section  5  of  the  Federal  Trado 
Commission  Act  and  the  Sherman  law? 

Mr.  Rogers.  Yes.  No;  these  contracts  are  not  specifically 
referred  to  in  the  Federal  act.  Section  5  provides  that  unfair  methods 
of  competition  are  unlawful.  I  do  not  know  whether  it  can  be  said 
as  a  matter  of  law  that  there  is  a  distinction  between  a  National  and 
State  public  policy,  but  if  there  is  such  a  distinction,  tlien  these 
decisions  to  which  I  have  referred  are  to  the  effect  that  it  is  contrary 
to  Federal  law  to  permit  those  contracts  which  a  number  of  States  have 
approved  within  their  jurisdiction. 

Senator  Austin.  That  is  the  public  policy  which  you  characterize 
as  national? 

Mr.  Rogers.  Yes;  but  it  is  only  a  matter  of  judicial  interpretation. 
The  courts  have  held  that,  the  making  of  these  contracts  being 
unlawful,  it  is  an  unfair  method  against  the  men  who  do  not  make 
them.  But  it  is  a  rather  involved  and  somewhat  esoteric  construc- 
tion of  language  that  probably  was  never  intended  to  cover  such  a 
thing. 

But  to  go  back,  there  is  no  way  of  telling  a  priori,  whether  the 
States  which  have  enacted  fair  trade  acts  are  correct  in  their  diagnosis 
of  the  difficulty  and  their  prescription  to  cure  it,  until  the  remedy  has 
been  tried.  Undoubtedly  there  is  demoralization  in  the  retail  trade. 
These  States  say  the  cut-price  evil  is  one  cause  of  it.  They  are  taking 
steps  to  permit  producers  to  guard  against  and  protect  themselves 
against  cut  prices.  Maybe  the  plan  will  work,  and  maybe  it  will  not. 
The  only  way  to  tell  is  to  give  it  a  fair  chance.  The  purpose  of  the 
so-called  Fair  Trade  Enabling  Act  is  to  remove  an  obstruction  which 
now  exists  to  the  working  out  of  the  remedy. 

I  have  the  very  definite  feeUng  that,  with  respect  to  goods  originate- 
ing,  for  instance,  outside  CaUfornia  and  sold  only  inside  CaUfornia, 
that  this  is  purely  an  intrastate  transaction  so  far  as  sales  in  California 
are  concerned,  and  that  the  Federal  Government  has  no  c'ontrol 
under  the  commerce  clause  over  contracts  operating  only  in  the  State 
of  CaUfornia  prescribing  minimum  resale  prices  on  the  goods  sold  in 
that  State. 

Senator  Hatch.  There  is  some  conflict  of  opinion  on  that. 

Mr.  Rogers.  Yes. 

The  mere  fact  that  goods  may  originate  outside  the  State  and  be 
transported  into  it  does  not  make  a  contract  with  respect  to  their 
resale  when  they  arrive,  operative  only  within  the  State,  a  contract 
within  Federal  jurisdiction.  But  others,  whose  opinion  is  perhaps 
entitled  to  greater  respect  than  mine,  take  a  different  view.  Some  of 
them  say  that,  these  contracts  being  permitted  in  intrastate  commerce, 
and  the  goods  entering  into  interstate  commerce,  the  whole  thing 
comes  under  Federal  control  and  these  decisions  which  have  held 
contracts  are  illegal.  These  States  want  to  be  given  a  chance  to 
fairly  try  out  this  pubhc  poHcy,  which  they  think  mil  remedy  the 
difficulty  inside  their  own  geographical  limits.  The  only  way  that 
can  be  tested  is  to  give  this  public  policy  these  States  have  adopted 
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ft  wo'rksT/nof  ^  *°  P'""^  '*^«^'  ^'^  *»»«  P«°Pl«  -»  And  out  whether 

of  the  State  fair-tradV  a^ts  S  l«w  ^^  Ji  -f  i*'?^".'^?^  "^^^  '?  t^at 
enacted  laws  declS  rpi«il  cf*  T  *"  ""™^'  °'  S*''*^^  *!»*»  have 
be  valid      I  mav  s«v  *^tf   °""r"  'r  ''^''ogni^es  these  contracts  to 

legislation^  ^  ^*''*^'  ''  ^^^""^  »  necessity  for  such 

Mr.  RoGEBS.  Probably  not. 

fair-traTacts  resides  in  Se  wiS'*"'"*'  ^'T  ^^^  l^?^""'^^  «f  ^^^^  S'^^ 

1,  which  areLSlTthaUhetrodreSiZ  'T  ^^^^^ 

not  proliibited  from  reauirin^  >,?«  ™f  .?^  j-  .  -u  .     '' ™^'"*'h*^'^'se  is 

cons^ere  for  useTnd  inTe  |ruL  t™, I ^^f —."**'.'"  ***  '*"  *"^y  *« 
outlets  and  similar  ret^Cble'u^taWor  ^""*  '^'^^  ***  P^P^""  '''^^ 

poh?;'' hlSeS  rc'over"tTA;'rK^°y  l*'^*"**'-  1^-'  -  P"»>lic 
acts  but  where^ntractsfirin^rpl?-'^^^''^  '''T.'''"^  'i"  fair-trade 

coSts  'iVni    to  ?„.i.i','"r  2  p.mil  the  mrtmg  ot  .„oh 
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Trade  Commission,  following  the  Beech-Nut  case,  holds  that  the 
making  of  such  contracts,  or  the  attempt  to  control  resale  prices  by 
cooperative  means,  are  unfair  methods  of  competition. 

In  short,  the  purpose  of  this  bill  is  merely  to  permit  the  States 
without  Federal  interference,  to  determine  for  themselves  their  own 
public  policy  with  respect  to  contracts  operative  and  enforceable  only 
within  their  limits. 

In  conclusion,  may  I  repeat  that  the  State  fair-trade  acts  do  not 
embrace  bulk  commodities.  They  are  limited  to  trade  marked  goods 
sold  io  free  competition  with  other  goods  of  the  same  class.  Contracts 
between  producers  and  between  distributors  are  not  allowed.  There 
cannot  be  any  horizontal  contracts.  They  must  be  vertical  from  the 
manufacturer  down,  not  among  producers,  or  among  wholesalers  and 
producers. 

Senator  Tydings.  Somebody  not  connected  with  the  same  opera- 
tion? 

Mr.  Rogers.  Exactly. 

Moreover,  these  acts  do  not  fix  any  prices,  or  requb-e  that  prices 
be  fixed.  They  are  permissive  only.  They  allow  a  single  producer, 
if  he  chooses  to  do  so,  to  make  contracts  with  the  distributors  of  his 
goods,  if  they  wish  to  enter  into  them  with  him,  establishing  on  them 
minimum  resale  prices  to  the  end  that  the  producer  may  protect  liis 
distribution  by  insuring  a  Hving  profit  to  his  distributors.  And 
finally,  the  bill  before  the  committee  does  not  attempt  to  establish 
any  national  poUcy  but  merely  allows  each  State  without  interference, 
to  establish  its  own. 

I  have  prepared  a  brief  memorandum  citing  the  case  in  a  Uttle  more 
detail,  which  I  shall  be  glad  if  the  committee  will  permit  me  to  file. 

Senator  Hatch.  It  may  be  incorporated  in  and  made  a  part  of  the 
record.     I  think  the  committee  will  be  glad  to  have  it. 

(The  document  referred  to  is  here  printed  in  full,  as  follows:) 

MEMORANDUM 

The  purpose  of  S.  3822,  commonly  referred  to  as  the  Tydings  bill,  is  to  afford 
Federal  recognition  of  the  so-called  fair-trade  acts  of  the  various  States  and  to 
enable  producers  and  distributors  to  take  advantage  of  their  provisions  wdthout 
risk  of  violating  the  existing  Federal  laws  with  respect  to  unfair  competition  or 
restraint  of  trade  in  interstate  commerce.  The  Tydings  bill  is  merely  pnermissive 
in  effect.  It  does  not  extend  the  scope  of  the  fair  trade  acts,  nor  does  it  require 
anyone  to  enter  into  the  type  of  contracts  outlined  in  them.  Thus  the  question 
as  to  the  desirability  or  advisability  of  adopting  the  Tydings  bill  resolves  itself 
into  the  question  as  to  the  desirability  of  the  various  State  acts. 

The  aim  of  the  existing  fair  trade  acts  is  to  protect  a  producer  or  vendor 
against  price-cutting  by  enabling  him  to  stipulate  to  his  vendee  what  the  resale 
price  of  the  goods  shall  be.  The  acts  apply  to  identified  merchandise  sold  under 
competitive  conditions.  The  limitation  to  goods  identified  by  a  trade  mark, 
label,  brand,  or  producer's  name  is  important,  because  unless  the  merchandise 
is  so  identified  that  the  ultimate  consumer  may  compare  retail  prices  on  identical 
goods,  the  evils  of  price-cutting  do  not  arise. 

The  problem  is  to  determine  at  what  point,  as  a  matter  of  public  policy,  the 
line  should  be  drawn  between  price  maintenance  to  be  permitted  as  a  legitimate 
and  proper  protection  of  the  producer  and  the  whole  public,  and  price-fixii  g  to 
be  condemned  as  restraint  of  trade  and  interference  with  normal  and  fair  com- 
petition. * 

The  Historical  Background 

•  Almost  since  the  beginning  of  commerce  in  its  simplest  form,  the  sale  of  goods 
from  the  producer  directly  to  the  user,  there  have  been  discussions  of  restraint  of 
trade.  At  first  each  community  was  an  isolated  section,  necessarily  dependent 
on  its  own  resources.     Hence,  for  apparent  economic  reasons,  the  lawmakers  and 
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;n[ve.&rTh'e"^\t.rd  Ton  T,  "H'i!'  "f  ^^^^^  "'»»  "  Producer'.  ■««»„« 

With  better  roads  and  pnTn,Ti.,r,;«„+-  ^'"^^  snould  ha^e  been  available  to  i+i   ; 
isolated  eommunities\"4ant^^^^^^^^^^  betweenlhe  h?thert6 

the  pubhc  so  zealouslv  «cro,n.*  "  J5„J\^'^^  ^^  ^^s  no  kHiger  necessarv  fn  ctmo^^ 


^^ic  puDiic  so  zealously  aeainst  mnnr.,.\i7  ^"  i<»"ger  necessary  to  «ruard 

ducers.     People  and  koX  b^Si  ^  *^  a^^L'^rf      '^^^^^«  ^^  thei/loeaf  pm^ 
the  local  producers  were  keptfn  check     y  the  n±  ^'"^"^  'I^^^^'  communities  and 
recognized  that  eyen  a  contraof  wf+K   ^^,^^®  "^^  competition.     It  becan  to  hS 
trade  might  still  be  yauS  and  accept a\f^        '''^'''''  ^^"^  ««"^e  restrain?  upon 
appears  so  as  to  make  it  a  reaiSe  l.S  „  Jf^.i'^^'^t  ^^\''r^  *^^«  «P«^'^1  matte? 
K  ^^"l^"  restraints  of  trade  where  not hin^  1    "^  contract  "     It  was  siiid  that-^ 
Dea'^A'j^V^  '^"  ^i^cumstancerare  se?       ti'^T  T^^^^"  ^Ij^.i^^^'  Presumes  theni 
pears  to  be  a  just  and  honest  contract    t  o,,Vh+  +.  k         '"'^  '^  "P^n  theai  it  ap- 
As  time  went  by  commerce  and  inHn.;      f^*  J^  ^^  maintained."  2  ^^ 

change  between  commu^ft?es  Ind  ^lar '^k^^  ^^^^^  '^ore  and  more  inter- 

continued  to  consider  the  pro^^^^^^^  ^ut  the  English  courts 

basis  of  the  special  cirn.nS.??^!?  ^^^^^l^^^  contract  brought  before  them  on  the 

As  late  as  1894  a  broader 


s'Tandafd  wLTdott^d  I'Th'*^^^^^^^  surrounding  it." 

of  a  speci^c'co"ntr^?1  '''  *^^  determination  upt,n  the  fact7of  The^Ta^o^nableoeS 

Of  trKX^^^^^  the  question  of  restraint 

public  could  be  detPrmJnf^^     v^f ??^*  '*'\  l^^de  and  the  economi 


any  real  factual 

Yet  the' public" tod'n"^'' hi'*"  ''conomic  welfare  of  the 
i^^Miiu  ui  any  earlier  neriod  in  orr.^i       ^^  '^^^^  today  has  as  much  interest  as  fh« 

merchandise:  and  \L^preyen?i  problems,  the  ability  to  buy  quamy 

our  courts  could  haye  ^"-^    "-        -  monopolistic  control      It  ,/ r^^o  "k/I  lu^rZ 


public  could  be  determined 
public  of  any  earlier  period 


prevention  of  monopolisticTonfrXi   **V;    -^  ^°  ^^y  ^^ahty 
that  before-t-.i;"Erg-,rsh'fou'S^//i'-J 

"^"^    E*«'-Y    PRICE    MAINTENANCE    CASES 

patenj  catrVtrS}  Sd^tt  :'i°ThltT'^  ''^'^  -'""tenance  were 

been  decisions  forbidding  /i^^ *   prL;;^^  "^«'-*    ^^en  afte'tt^  h^' 

the  new  rulings  were  still  thought  to  have  nnT'"''-  <=°°<™<:ts  on  other  goods 
patentee  and  his  consequent  riJht  f!?  .T  u"  ^^^"^S  "t'oo  the  monoDolvof  a 
of  the  patentee's  rights'wS*upg  iVSntH'Tmr'/T'l  con.litions..  Thi^  tLorv 
Brandeis  urged,  in  a  concurring  oninionh.tti,  '^'ul  ^J**"  '"  '^'S  Mr.  Justice 
prices  was  an  economic  ouest  nn  nili^^-  **  *''''  "^ht  of  a  I  roducer  to  fit  res«V 
any  established  legal  prin^dple?    ''"P<^°''"'«  "P""  the  relevant  facts  JatLer  ?h^ 

recog^ 

analogy 
But  the 
,  -^"«  mere  ract  that  one  article  or  H«"«c"/f  7,^%'  *^  uecision  ot  Judge  Lnrton* 
private  formula  and  another  class  ^  nnf  ^      ^'^'^J''^  '^  ^^^e  under  an  unknown  or 

^^^^eading  case  oTt^hf  s^ut^^V^&Sl-^^^^^^^^^  fe^  S.t 
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Prior  to  this  decision,  producers  had  looked  upon  the  use  of  resale  price  main- 
tenance  as  their  right.  The  most  common  device  for  effectuating  it  was  by  written 
contract  with  the  distributor  whereby  he  agreed  not  to  resell  the  article  below  a 
stipulated  price.  The  Miles  Co.  required  every  wholesaler  and  retailer  sell- 
ing, its  products  to  sign  agreements  to  sell  the  goods  at  prices  specified  by  the 
company.  The  defendant  in  this  suit  was  a  wholesaler  who  induced  other  whole- 
salers ^o  sell  to  it  at  prices  violating  the  agreement,  and  who  in  turn  sold  the  goods 
to  retailers  at  cut  prices.  The  Supreme  Court  held  that  the  contracts  were  void  as 
a  restraint  on  the  alienation  of  title  to  property  owned  by  the  dealers,  and  as  a 
restraint  on  competition,  and  for  both  reasons  against  the  public  interest.  Mr 
Justice  Hughes  held: 

"The  complainant  having  sold  its  products  at  prices  satisfactory  to  itself,  the 
public  IS  entitled  to  whatever  advantage  may  be  derived  from  competition  in  the 
suDsequeiii/  trarnc> 

It  is  important  to  observe,  however,  that  this  case  was  decided  without  proof 
?7ru^?"^^u     ?**^^^  ^^  *^^®  economic  factors  which  might  have  supported  the  plan 
While  the  decision  purported  to  rest  upon  protection  of  the  public  interest    no 
facts  hiid  been  produced  to  show  what  was  the  actual  effect  of  such  a  plan  uDon 
the  pubhc  welfare.  ^ 

Yet  the  Miles  decision  did  not  go  so  far  as  to  condemn  all  contracts  which  act 
ir  restraint  of  trade.     Indeed,  it  was  expressly  pointed  out: 

*    .u     ^"?*,^i'^  *he  restraint,  it  must  be  found  to  be  reasonable  both  with  respect 
to  the  public  and  to  the  parties  and  that  it  is  limited  to  what  is  fairly  necessary 
in  the  circumstances  of  the  particular  case,  for  the  protection  of  the  covenantee' 
Otherwise,  restraints  of  trade  are  void  against  pubhc  policy."  10 

Neither  in  this  nor  in  succeeding  cases  has  resale  price  maintenance  been  held 
Illegal  per  se  So^  for  instance,  in  Federal  Trade  Commission  v.  Beech-Nut 
Packing  Co  (257  U.  8  441),  though  the  Supreme  Court  enjoined  certain  specified 
practices  of  the  Beech-Nut  Co.,  it  at  the  same  time  declared  that  the  order  of 
the  Commission  forbidding  any  form  of  price  maint-enanc*  was  too  broad.  In 
Lream  of  Wheat  Co.  v.  Federal  Trade  Commission  (14  Fed.  (2d)  40  48  (C  C  A  8) ) 
the  court  directed  a  proviso  to  the  Commission's  order  to  specify  what  the  com- 
pany might  lawfully  do  to  correct  its  resale  price  policy. 

Wherever  injunctions  against  resale  price  policies  have  been  granted,  thev  have 
been  aimed  at  the  methods  that  have  been  used  to  achieve  the  desired  result  and 
the  bupreme  Court  has  not  hesitated  to  approve  resale  price  policies  where  the 
methods  used  were  acceptable  to  it.  1-         f  >  "fit-  me 

Methods  Adopted  Since  the  Miles  Case 

The  result  of  the  Miles  decision  was  that  producers  began  to  cast  about  for 
new  and  legal  methods  of  maintaining  retail  prices  at  the  desired  level  The 
first  of  these  new  methods  which  went  before  and  was  approved  by  the  Supreme 
Court  was  that  set  forth  in  U.  S.  v.  Colgate  <fc  Co.  (250  U.  S.  300)  The  manu! 
facturer  gave  notice  to  the  retailer  that  the  goods  were  not  to  be  sold  below  a 
suggested     retail  price,  and  supplemented  this  notice  by  a  policy  of  refusing 

PnnrJ  h^/fw^'"'  ""'^Z  ^'^.  J'''^  ^^^^^^  ^^  ^^^  Suggested  price,  the  Supremi 
Court  held  that  no  contract  for  price  maintenance  had  been  made:  that  a  trader 
or  manufacturer  had  a  right  to  exercise  his  discretion  as  to  the  parties  with  whom 

^ir?  K  ^^^  5  ^^d  *^i?*  ^^?  might  announce  in  advance  the  circumstances  under 
which  he  would  refuse  t  sell. 

This  ruling  has  been  followed  in  subsequent  cases,  such  as  Harriet  Hubbard 
Ayer  v.  Federal  Trade  Conimission  (15  Fed.  (2d)  274)  and  Shakespeare  v.  Federal 
Trade  Commission  (15  Fed.  (2d)  758).  t^i*e/^«t 

^^  Another  method  which  has  been  pronounced  legal  by  the  Supreme  Court  is 

r/^if  5F*f^  ^V^"  ^r^r^  ?^??H^  ^^-^  ^^'y  ^^"y  ««t  out  aSd  discussed  in 
Umted  States  v.  General  Electric  Co.  (272  U.  S.  476).     This  company  appointed 

Pn.f  •^'  ^«f^*?:  throughout  the  country,  to  whom  the  goods  were  shipped  on 
S''gXrhdd  (488) '''''^"'  '"^         manufacturer  until  sale  at  a  specified  price. 

wT^^i^^r  A^^'f^'^T^^''  article  patented  or  otherwise,  is  not  violating  the  common 
law,  or  the  Anti-Trust  law,  by  seeking  to  dispose  of  his  article  directly  to  the  con- 
sunier  and  fixing  the  price  by  which  his  agents  transfer  the  title  from  him  di- 
rectly to  such  consumer." 

a!  a  565)^/°^  quoting  Oibba  v.  Baltimore  Gas  Co.  (130  U.  S.  409),  and  Nordenfelt  v.  Maxim  Nord  (1904 
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necessarily  involved  if  they  S-e  LmDl^ t/?*    h'"  """^^  ««"t™'=ts  which  axe 

ess^ntfaf  ^o'^ni^?/  difficulties  and  because  in  spite  of  them  it  has  still  been  felt 

The  Necessity  fob  Resale  Price  Maintknanoe 

As  competing  channels  of  distribution  developed  with  the  increase  nf  m», 
chandising,  competition  between  them  became  verv  keen      Prti  l.,!fff     k 
the  chief  competitive  weapon,  and  product  uS  trS^-nfarkrorbSu.&wS'' 
Tre^^eate^wZ"" 'hrco,nH''°/''^^^*  ltP**<l  ^  «»^  prict'cutter's'pXoJ^: 

r1t^L't^ra?^rprr:e°^:4r^arr '^  °'"-     ^°-  °"-  *••«"  not  Ns^t^-S.^?* 

(A)    TO    THE    MANUFACTURER 

The  first  economic  effects  of  this  system  were  felt  by  the  manufacturers      THp 

T^leZ\thut\a\'^^^^^^  producer%venTugh  he  nay  hivl 

pa.  ted  with  title  to  the  physical  goods  before  thev  reach  the  consumer      To  rPt«Tn 

'•^rre'vlX'SnT  "^'^  ""^'"^^^  ^■'^  '^^°''-^"  *"«  produrZsTsuc^rfull? 
(1)  He  must  have  wide  and  well-established  distribution    so  that  Ihe  mn 
sumer  may  be  able  to  procure  the  goods  when  he  wants  them      But  price  cut 

fotnSKem.''  '^  "'  ^^^^*  '"^  '^^  ^^^^^^^^  -^  ^--  1^^*'^  -  no  iUicement 

^^^u^^,^^"!*  ^®  assured  of  a  reasonably  even  flow  of  distribution   so  that  ho 
?v^«^1«Hp%^^%  ?  estabUsh  a  normal  course  of  business    may  alwayTC^^ 
available  to  fill  orders,  yet  not  be  left  witli  too  large  a  stock  on  his  hands      But 
either  price  wars  or  steady  price  cutting  disrupts  the  flow,  because  thev  tend  tn 
saturate  the  market  and  discourage  retailers  from  handUng  the  goods 
miui  ^1  "^^r^  ^?  ^^^^  i?  distribute  his  goods  on  such  terms  that  the  retailer  can 
make  a  legitimate  profit  and  not  be  tempted  to  substitute  am,tLrbri^^^^^ 
goods  on  which  a  greater  profit  can  be  realized.  ""^M^^^e  another  brand  of 

^r.^tL^^^^'^^-P''^^''''''^}'^^  reputation  as  a  manufacturer.  When  a  cut  Drice 
iL^Z^  ^'^'^^- ^'  ^^y'  ^-i^^^x  P^"«^  «f  *i'"«'  the  public  does  not  stop  to  analvze 
rtnm  IZ^  '?'r  ^?'  '*•  .^*  ^"S."^^^  *h^*  the  dealer  must  stijl  b^e  mS  I 
^l^'  71''  ^*  the  low  price.  The  manufacturer's  reputation  for  fSrness  k 
damaged  because  It  is  thougM  he  has  fixed  an  excessive  price  at  the  outset 

(5)  Above  all,  he  must  preserve  the  good  reputation  of  hie  goods      A  mmlitv 
product,  consistently  sold  at  or  below  the  orice  level  of  «  PhofT.^^^^  f  *    .'^^"a"*^ 

normal  standard  price  for  the  product  is  excessive  and  more  than  the  article  il 


u  n*  '° P^lu"  ^P'  Threading  Co.  v.  Federal  Trade  Commission  (11  Fed   (M)  *?7\ 
"  Consider  the  many  ramifications  of  the  contract  in  the  GeZalEtlaric  i^lflU 


It  is  apparent  that  either  a  cut-rate  war  or  a  long  period  of  cut  prices  may  be 
disastrous  to  a  manufacturer.  Either  may  disrupt  the  normal  flow  of  his  busi- 
ness, perhaps  permanently  cut  off  some  of  his  avenues  of  distribution.  His 
reputation  and  the  reputation  of  his  goods  may  be  seriously  damaged.  His 
advertising  is  wasted  because  it  becomes  ineffective  through  lack  of  distribution 
or  lack  of  public  confidence.  And  he  faces  all  this  for  no  reason  except  that  at 
the  outset  his  reputation  is  good  and  his  products  are  in  demand,  are  of  recog- 
nized value,  and  are  known  to  be  worth  the  normal  price. 

(B)    TO   THE    WHOLESALER 

In  the  earliest  days  of  commerce  it  was  generally  possible  for  a  retailer  and 
often  a  consumer  to  deal  directly  with  a  manufacturer.  Then  a  wholesaler 
was  viewed  with  disfavor  by  the  public  as  a  "middleman"  whose  participation 
in  commerce  increased  the  cost  of  the  goods  to  the  consumer  without  serving 
any  useful  purpose.  But  as  intersectional  commerce  spread  it  became  increas- 
ingly difficult  for  even  the  retailer  to  deal  directly  with  the  manufacturer.  Now 
the  wholesaler  fills  an  important  and  valuable  place  in  the  modern  scheme  of 
distribution.  He  often  takes  the  responsibility  of  introducing  a  new  product 
into  a  territory  where  the  manufacturer  might  be  unable  to  come  through  lack 
of  capital.  Even  on  well-known  merchandise  the  wholesaler  is  of  immense 
service  to  the  producer  and  to  the  retailer  on  matters  of  credit  and  facility  of 
distribution;  and  this  service  benefits  the  consumer  too  by  making  available  the 
goods  he  desires  to  buy. 

The  wholesaler  has  become  such  an  important  link  in  the  chain  between  the 
producer  and  the  user  of  manufactured  goods  that  his  elimination  would  cause  a 
serious  disruption  in  distribution.  He  is  most  needed  in  interstate  commerce, 
where  the  goods  may  have  to  be  sent  across  the  continent  to  reach  their  ultimate 
user.  Yet  this  is  the  very  place  where  the  present  state  of  the  Federal  law  is 
forcing  his  elimination. 

(C)    TO    THE    RETAILER 

Some  of  the  present  problems  of  the  retailer  are  akin  to  those  of  the  manu- 
facturer. To  preserve  his  trade  he  must  carry  in  stock  the  well-known  products 
that  customers  are  likely  to  call  for.  He  must  be  able  to  gage  what  his  normal 
sale  of  those  items  will  be,  so  that  he  need  not  turn  away  customers  unsatisfied 
and  still  need  not  keep  his  capital  tied  up  in  an  unnecessarily  large  stock  of  goods. 
He  must  preserve  the  goodwill  of  his  business  by  a  justifiable  reputation  of  selling 
quality  goods  at  a  fair  price. 

The  small  retailer — as,  for  instance,  the  neighborhood  druggist — is  often  the 
one  who  is  most  useful  to  consumers,  through  easy  availability  of  goods  and 
through  actual  services  rendered  in  connection  with  them.  He  must,  of  course, 
have  a  fair  margin  of  profit  on  his  sales  to  carry  his  overhead  and  cover  the  services 
he  renders.  And  he  is  the  retailer  who  suffers  most  immediately  and  perhaps 
most  disastrously  from  price  cutting. 

The  small  retailer  has  to  face  price-cutting  competition  from  two  classes  of 
stores.  The  more  legitimate  is  the  group  of  chain  stores  or  large  department 
stores,  which  may  by  quantity  buying  be  able  to  get  the  same  goods  on  better 
terms  and  to  pass  part  of  the  saving  on  to  their  customers.  It  is  common  prac- 
tice, however,  for  such  stores  to  choose  well-known  items — and  the  better  known 
the  merchandise,  the  more  desirable  for  their  purpose — to  use  as  "loss  leaders". 
The  drastic  cut  below  the  standard  price  may  be  either  temporary  or  perma- 
nent. It  does  not  much  matter  because  they  hope  to  and  do  recoup  the  loss 
through  added  sales  of  other  merchandise  to  the  customers  thus  attracted  to 
their  stores. 

The  other  consistent  price  cutters  are  the  cut-rate  stores,  w^hich  are  a  fairly 
recent  commercial  development.  They  may  have  had  their  origin  with  dealers 
who  did  not  know  how  to  figure  their  costs  and  who  honestly  felt  that  they  did 
not  need  the  normal  margin  of  profit  on  a  particular  article.  "  The  usual  cut-rate 
store  is  not  of  this  type.  It  uses  the  price-cut  merchandise  to  attract  customers 
to  the  store,  and  then  derives  its  real  profit,  in  one  of  two  ways.  The  customer, 
deceived  by  the  low  price  on  the  goods  whose  value  he  knows,  may  be  persuaded 
to  buy  additional  "bargain"  merchandise  on  which  the  dealer's  margin  or  profit 
is  in  fact  excessive.  Another  method  is  to  persuade  the  customer  to  buy  in  the 
place  of  the  cut-price  goods,  unknown  and  inferior  brands  at  about  the  same  price 
level  but  on  which  again  the  dealer  is  able  to  make  an  excessive  margin  of  profit. 

These  cut-rate  stores  provide  very  stiff  competition  for  the  average  retailer. 
They  usually  have  inexpensive  quarters  and  equipment;  they  handle  only  fast- 
moving  merchandise  because  they  don't  attempt  to  render  complete  service  to 
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^y^l^amy^^  depend  upon  price  rather  than  upon 

^^'p^^:'^'^tC^^^^  outte.  lower  the  current 

The  public  becomes  familiar  wXthP  out  !Z^'  i  ^""^""l  "^^^^^^  ^"  *^e  vicinity, 
the  goods.  If  a  retailer  does  not  mPPf  f  hV  "  ^""^  ^'^'^^P*?  '*  ^  ^  I^^^P^i-  I>rice  for 
excessive  profit.  If  he  does  meeTlf  h^  l'>w  price  he  is  tbnight  to  be  miking  an 
his  business.  If,  because  S  S.nrU  'ml.  .^^^^-^  *^^  P^^^*  ^^  ^««ds  to  sustain 
the  sale  of  the  gooSsX  risks  theTom^^^^^^  ^Tu-  ^^^^P^^i^i^n,  he  discontinues 

other  recuiremlnts  it  ^^^^^^^rZ^^^Z;:^^:^.^ 

(D)    TO    THE    CONSUMER 

pet1ti«7air;sl^^^^^^^^  restraint  of  trade  or  fair  com. 

ajd  of  the  individual  consuLrs  who  mf^  *^^  ^^^^H''  ^^  tt^  community 

the  individual  consumer  is  to  Lt  mP?Ph«!  nf      ?  community.     The  interest  of 
The  obvious  premise  Tthat  if  comnSiTion^^^^^^^  ^^  ^  ^^i''  P^^^. 

consumer  will  benefit.     But  the  knot^  ?p.nHf 'f '^''^''  P"i?'  "^  ^"^^^^^^  g^'^^s  the 
deeper  analysis  of  the  effect  upon  t?e  cons if^^^^^^  ^"''  '^**^"'^  ^^  ^^^^^  ^^^^^i^e  ^ 

the  main  business  and  shopping  center    ^^^^^^ 

anything  he  desires,  from  a  new  automobii;  J^«T^h  'I  *^'1  ?^''^^'  ^«  ^^^  buy 
ache  tablet  he  wants  when  heL.  «  Hh  .  ^  headache  tablet.  But  the  head- 
shopping  district.  HrUves  in  more  or  1-  ^  ""  ^^  ^^^'P^^""  *^  ^^  ^'^  ^^e 
space  for  supplies  which  he  may  not  need  for  1^^*^^  .quarters  with  little  storage 
supplies  when  and  as  his  needlrises  no?l  ""^  ^T""'  ^"^  ^^  ^'^^^  *«  »'"y  his 
ping^  trip.                        ^  ''''^'^  ^"^e^"  "^*  wh(m  and  as  he  can  make  a  special  shop- 

vei&.*Xm^rrv\'crbL^^^^^^^^^  tht  r  ^"'^^^^^^  «*^^^«  *^  --  ^is  con. 
ment  of  credit  because  he  iroerson^^lv^  '  9^^^^^*'''^^^  ^^^^  establish^ 

items  outside  of  shoppLg  houL-^^^^^^^  availability  of  emergency 

cessity  that  make  thTlofal  stoL  ir  iilpenU';i*^'B^^^^^^^^  f  convenience  a.fd  ne^ 
Vive  unless  it  can  draw  enough  business  from  /^^  But  the  local  store  cannot  sur^ 
profit  to  support  it.       ''"''''g''  ousiness  from  the  neighborhood  on  a  fair  margin  of 

coiJIumlrteractldTotL'n^^^^^^^^^^  '^'"^  *he  neighborhood?     The 

the^standard  price' hTs  u's^^f  SeM^s  cL^JeS"' HeliT j^"^.  f  "^"^*«  '^'  ^^'^^ 
saving— so  he  makes  other  Duroha«^«  of  ?k^  .  ^^^^^  *^^*  ^^  ^^  making  a  big 

and  inferior  goods  on  thrassumS.fhi'/^  /Jf"^  store   too.     He  buys  unknown 

price  far  in  excess  of  their  aSw'L^u^^  1  ul  lYilf  llf  ?  h^^'*^^^"^'  ^"^  P^^^^  ^ 
human  love  of  a  bargain  his  old  rpf«nn;  ;.       i    •    ^^i^®  ^®  ^®d  away  by  the  normal 

EventuaUy  he  wants  iethinft^trhe"^^^^^  '!l"  '"^^  ^^  ^'^  b^«'"e««- 

It  does.not  move  fast  enough   or  want««^^^^^  ^\''u\^l^''  ^^*  ^^^^^  because 

not  give.  Then  he  goL  back  to  hfs  oM T  Ta'''^^  *^u*  *^^^  '"^^t-rate  store,  will 
Business  has  dropped  off  so  fhp  riJ  i^  ^''?^^  ^^^^^e^'  ^ut  what  does  he  find? 
line  that  he  used^o  Save  Some  if^f^l^h"'^  longer  carries  the  full  stock  in  any 
meet  cut  prices,  so  S  no  Wr  &h^^^^^^  ^^  profitable  if  he  has  to 

general  have  decreased,  so  he  fan  n^  lon^il  ^^^^^^^le  at  any  price.  Profits  in 
The  consumer  finds  himself  cut  off  from  anv  Ino.f"  *^'  'V'''  ^^  "^^^  *«  give, 
of  the  easy  accessibilit  v  which  his  n^nt'^ii^.?  f'"'"'^^  ""^  ^^'PP^^  ^"^  deprived 

"savings"  are  swallowed  up  by  the  Sa?  nZv  ?        '^"^''T     ^'^  ^^^''^^^ 

P  uy  me  general  injury  to  his  comfort  and  welfare. 

The  Existing  Fair  'J^rade  Acts 

iiilectric  plans  were  awkward    troiiblP«^r«l   V    i  i^  J^ne  Colgate  and  General 

manufacturer.     Finally  thrsLtSbea«nfn'  f  J^  ^^'^^  ^^P^nsi^  e  for  the  average 
toconsider  whether  within  the  scon^^^^^^  i^'  the  problem  and 

the^  could  not  find  a  remedy      ^        their  jurisdiction  over  intrastate  commerce 

wlSlltir^mrdedln^la^^^  '^  1931  it  adopted  a  law 

has  been  used  as  a  model  for  siSle4sl«f..f^^  ^^^''^  California  law 

th.t  these  nine  l^ate^'^X/nTo-^pWl^nt?'^-^  ,I„t,if/-g 
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Though  some  of  these  laws  vary  slightly  in  their  provisions,  they  all  provide  . 
for  contracts  between  the  producer  and  the  distributor  of  identified  merchandise, 
wherein  the  distributor's  resale  price  is  definitely  fixed.  The  distributor  may  in 
turn  contract  with  retail  dealers  for  resale  at  a  specified  price.  Thus  the  producer 
may  fix  the  final  resale  price  to  the  consumer.  Selling  or  advertising  the  mer- 
chandise at  less  than  the  fixed  price  is  actionable  by  anyone  injured  thereby, 
whether  or  not  the  price  cutter  is  a  party  to  the  resale  contract. 

However,  such  contracts  may  be  made  only  with  respect  to  goods  which  are 
in  fair  and  open  competition  with  other  products  of  the  same  class  made  by 
others.  And  dealers  in  the  same  distribution  group — as,  for  instance,  two  re- 
tailers— may  not  make  resale  price  agreements  with  each  other.  Exceptions  are 
made  for  resale  at  lower  than  contract  prices  in  specified  circumstances. 

New  Jersey  has  another  unfair  trade  law  which  was  first  adopted  in  1913  and 
amended  to  its  present  form  in  1915.  It  permits  a  manufacturer  to  fix  resale 
prices  by  affixing  a  specified  form  of  notice  to  his  goods.  Violation  of  the  terms 
of  the  notice  is  actionable  by  any  injured  party.  It  has  been  little  used  until 
now  but  it  may  present  a  practical  alternative  for  contracts  under  the  general 
type  of  fair-trade  act. 

In  Connecticut  the  California  type  of  fair-trade  act  failed  to  pass,  but  a 
retail  drug  control  act  was  adopted  in  1935,  It  provides  that  (with  specified 
exceptions)  no  drug  retailer  shall  sell  goods  at  a  price  below  the  manufacturer's 
wholesale  list  price  per  dozen  or  per  unit,  and  a  violating  retailer  is  subject  to  a 
fine  of  $500. 

The  Need  for  Supplemental  Federal  Legislation 

Such  State  laws  are  an  essential  part  of  the  legalization  for  control  of  resale 
prices,  because  most  retail  selling  is  purely  intrastate  and  beyond  the  scope  of 
Federal  jurisdiction.  On  the  other  hand.  State  laws  alone  cannot  dispose  of  the 
whole  problem  because  interstate  sales  are  within  Federal  jurisdiction.  At 
present  a  manufacturer  cannot  safely  make  a  resale  price  contract  with  respect 
to  goods  which  must  pass  in  interstate  commerce  to  reach  the  place  of  resale. 

It  is  thought  that  a  manufacturer  may  properly  bring  himself  within  the  scope 
of  the  State  laws  by  incorporating  a  selling  compan}^  in  each  State  to  receive 
and  take  title  to  the  goods  and  then  to  make  contracts  respecting  their  resale 
within  the  State.  This  is  expensive  as  to  organization,  operating  costs,  and 
taxation,  and  for  covering  a  large  number  of  States  would  be  wholly  impracticable. 
Some  wholesalers  have  sought  to  offer  an  alternative  by  taking  upon  themselves 
the  responsibility  of  making  resale  contracts  with  retailers,  but  this  entails  at 
least  an  implied  agreement  with  the  manufacturer  and  is  open  to  question  for 
that  reason.  The  need  for  either  arrangement  would  be  obviated  by  the  passage 
of  S.  3822. 

The  Provisions  of  S.  3822 

Contracts  which  are  legal  under  the  Fair  Trade  Acts  of  various  States  shall 
not  be  considered  illegal  under  the  Sherman  Anti-Trust  Act.  The  language  used 
is  that  of  the  State  Fair  Trade  Acts.  S,  3822  is  limited  in  its  operation  to  States 
where  these  statutes  are  in  force  (with  an  addition  to  be  mentioned  later  on) 
and  provides  only  that  the  Sherman  Act  shall  not  render  illegal  such  contracts 
when  applied  to  intrastate  transactions  within  jurisdictions  where  they  are  law- 
ful, and  where  goods  are  sold  within  those  jurisdictions  under  contracts  lawful 
there,  that  transportation  into  such  jurisdictions  for  sale  therein  shall  not  be 
rendered  illegal  by  the  Federal  Antitrust  Act.  The  only  departure  from  the 
language  of  the  State  Fair  Trade  Acts  resides  in  the  words  "or  other  conditions", 
line  9  page  1,  which  are  inserted  so  that  the  producer  of  identified  merchandise 
is  not  prohibited  from  requiring  his  retail  distributors  to  sell  only  to  consumers 
for  use  and  in  the  drug  trade  to  limit  sales  to  proper  drug  outlets  and  similar 
reasonable  limitations. 

The  language  on  page  2,  line  6,  "under  any  statute,  law,  or  public  policy"  is 
designed  to  cover  the  States  where  there  are  no  fair-trade  acts  but  where,  as  in 
California,  Iowa,  Kentucky,  Massachusetts,  Montana,  New  York,  and  Wash- 
ington, contracts  fixing  resale  prices  are  valid  under  the  public  policy  of  these 
various  States  as  declared  by  their  highest  courts.  ^^ 

'3  California,  Grogan  v.  Chaffee  (156  Cal.  611,  105  Pac.  745;  Ghirardelli  v.  Hunsxcker,  164  Cal.  355,  128,  Pac. 
1041);  Iowa,  Rawleigh  Medical  Co.  v.  Osborne  fl77  Iowa  20S,  158  N.  W.  566);  Kentucky,  Commonweatih  v. 
GTinstead  (111  Ky.  203,  63  S.  W.  427);  Massachusetts,  Garst  v.  Harris  (177  Mass.  72,  58  N.  E.  174);  Montana, 
Quinlivan  v.  Brown  Oil  Co.  (96  Mont.  147,  29  P.  (2d)  374);  New  York,  Marsick  v.  Eastman  Kodak  Co.  (244 
App.  Div.  295,  279  N.  Y.  Supp.  140  (2d  Dept.  1935));  Washington,  Fisher  Flouring  Mills  v.  Swans<fn  (76 
Wash.  649,  137  Pac.  144).  (These  citations  are  taken  from  footnote  7  of  Resale  Price  Maintenance  Under 
State  Statute  (45  Yale  Law  Journal  672.  673.)) 
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Lines  9,  10,  11,  12,  13,  and  14  of  page  2  permit  the  making  of  suon  contracts 
witn  respect  to  mtrastate  transactions  without  danger  of  interference  froni  the 
Federal  Trade  Commission.  The  Federal  Trade  Commission,  following  the 
Beech-Nut  case,  holds  that  the  making  of  such  contracts,  or  the  attempt  to  control 
resale  prices  by  cooperative  means,  are  unfair  methods  of  competition. 

Conclusion 

^  In  short,  the  purpose  of  this  bill  is  merely  to  permit  the  States,  without  Federal 
interference,  to  determine  for  themselves  their  public  policy  with  respect  to  con- 
tracts operative  and  enforceable  only  within  their  own  limits.  It  was  hoped  that 
the  fair-trade  acts  would  result  in  remedying  some  of  the  obvious  evils  of  the 
Pfeeent  system  and  in  needed  protection  for  the  producer,  the  distributor,  and 
the  public.  The  policy  contemplated  by  them,  however,  has  aever  had  a  fair 
trial  because  of  the  difficulties  now  involved  in  taking  advantage  of  them. 

The  purpose  and  effect  of  the  State  fair-trade  acts  is  not  to  fix  or  maintain 
prices  on  a  high  level.  It  is  to  enable  a  producer  of  trade-marked  goods  to  pro- 
tect his  distribution  by  insuring  a  sustaining  profit  to  his  distril)utors,  with  conse- 

3^S?oo  ®^  *°  everyone.  This  purpose  could  be  effectuated  by  the  adoption  of 
o.  oo22. 
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Senator  Tydings  Mr.  Chairman,  I  have  had  i)repared  a  rather 
comprehensive  lot  of  data,  entitled  '•Predatory  Price  Cutting"  which 
IS  well  gotten  up  and  full  of  valuable  information.  WMe  it  is'a  l^tle 
voluminous  I  would  like  to  have  it  as  a  part  of  the  record 

gafiras'atexhibi?  ''^"^  ^"^  ""j"''*'"'^^    ''  -*'   ''  '-^  ^^  - 

^^^x'^^^i^'^  °^  ^-  ^-  NEWCOMB,  NEW  YORK  CITY    EXECTTTIVF 
If?!  PRESIDENT  AND  SECRETARY  OF  THE  NATIONAL  WHOM 
SALE  DRUGGISTS  ASSOCIATION  «aiiujNAL  WHOLE- 

Senator  Ty dings  Mr.  Chairman,  our  next  witness  is  Dr  E  L 
Newcomb  of  New  York  City,  who  is  executive  vice  president  and 
'"Mr"'^  "^  '^'  National  Wolesale  Druggists  IssociatFor       *  ^""^ 

Mr.  Newcomb.  Mr  Chairman,  I  am  secretary  of  the  National 
Wholesale  Druggists  Association,  rej.resenting  213  wholesale  S 
gists  doing  business  throughout  the  United  States  and  325  dZ 
memt"'-    ^  '^""^'^  "'^  ^'  '"^  ^'^^^^  «^  «"'  ^^ole^le  S| 

Our  association  has  unanimously  endorsed  the  Tvdiao-s  bill  S  SS22 
We  have  done  so  because  we  have  learned  from  o      eSnce  and 
con  act  with  manufacturers  and  retailers  who  an    enXToring  to 
operate  under  the  respective  fair-trade  laws,  that  it  is  very  SuJt 

iius  kind.     I  he  difficulties,  I  think,  are  generally  verv  well  known 
They  are  due  largely  to  complications  in  tie  haning  of  the  innume?: 
abk  articles  which  are  handled  by  wJiolesale  and  retail  driLSsts 

There  are  over  200  nationally  advertised  brands  of  tfXiaste 
and  many  others  which  are  marketed  and  sold.  There  are  several 
hundred  shaving  creams.  There  are  some  200  or  moreTre  powdm 
Ihere  is  an  innumerable  number  all  the  way  down  the  line  It  k  iu^t 
unpossible  for  manufacturers  and  wholesalers  and  re^ilers  under 
these  fair-trade  laws  to  operate  successfully  without  some  reUef  Ct 
will  permit  us  to  carry  out  the  provisions  of  these  State  acts 

I  would  hke  an  opportumty  to  file  with  you  a  list  of  our  members 
and  some  statistical  data  relating  to  these  problems  in  our  dTstributioT 

Senator  Hatch.  Do  you  have  it  with  you'?  uis-uiouuon. 

Mr.  Newcomb.  I  did  not  being  it,  but  I  will  mail  it. 

mTn^  JcZr  ve^tr "'' '"' '  ""^  ^^"^^ ''  < "  *^^  ^°--"-- 

Senator  Hatch.  Are  there  any  questions?     Who  is  next? 
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STATEMENT  OF  E.  C.  BROKMEYER,  COUNSEL  FOR  THE  FEDERAL 
WHOLESALE  DRUGGISTS'  ASSOCIATION 

Senator  Tydings.  The  next  witness  is  Mr.  E.  C.  Brokmeyer,  of 
Washington,  D.  C,  counsel  for  the  Federal  Wholesale  Druggists' 
Association. 

You  may  state  your  name  and  address. 

Mr.  Brokmeyer.  My  name  is  E.  C.  Brokmeyer,  general  counsel 
for  Federal  Wliolesale  Druggists'  Association.  My  address  is  991 
Press  Building,  Washington,  D.  C. 

I  shall  ask  leave  of  the  committee  to  file  a  brief. 

Senator  Hatch.  That  may  be  done.  You  do  not  care  to  make  an 
additional  statement  at  this  time? 

Mr.  Brokmeyer.  No  statement. 

(Following  brief  was  later  submitted:) 

Brief  on  Behalf  of  the  Federal  Wholesale  Druggists'  Association 

„        ^         ,    _  Washington,  D.  C,  March  17,  1936. 

Hon.  Carl  A.  Hatch, 

Chair marij  Subcommittee,  Senate  Judiciary  Committee, 

Washington,  D.  C. 
My  Dear  Mr.  Chairman:  The  Federal  Wholesale  Druggists'  Association,  com- 
posed of  25  mutual  and  cooperative  wholesale  drug  companies,  located  in  various 
large  cities  throughout  the  country,  and  representing  16,000  retail  druggists  as 
stockholders  and  members,  desires  to  be  recorded  in  favor  of  S.  3822,  the  Tydings 

This  association  was  organized  more  than  20  years  ago  for  the  purpose  of 
enabling  independent  retail  druggists  to  purchase  'their  merchandise  as  cheaply 
as  possible  and  thereby  place  them  in  a  position  better  to  compete  with  chain  and 
department  stores  more  favored  in  the  purchase  of  their  merchandise  because  of 
their  greater  buying  power.  Although  our  stockholders  and  members  have  been 
greatly  benefited  by  the  functioning  of  this  association,  they  have  not  been 
afforded  the  protection  against  predatory  price  cutting  necessary  to  save  them 
from  destruction  in  the  field  of  competition  now  resorting  to  destructive  methods 
of  competition,  the  most  notable  of  which  is  the  sale  of  merchandise  below  cost  as 
a  trade  incentive.  The  enactment  of  the  Tydings  bill,  therefore,  is  necessary  to 
permit  producers  engaged  in  interstate  commerce  to  avail  themselves  of  rights 
granted  by  State  fair-trade  laws. 

Fair-trade  laws  have  been  enacted  by  10  States  within  the  past  year  and  more 
are  likely  to  be  placed  on  the  statute  books  when  the  legislatures' meet.  These 
laws  permit  the  making  of  contracts  between  producers  and  distributors  stipulat- 
mg  the  mininaum  price  at  which  the  producer's  product  may  be  sold  to  the  con- 
suming public.  To  protect  consumers  against  excessive  prices  the  articles 
covered  by  the  contracts  must  be  competitive  and  furthermore  thev  must  be 
trade  marked  or  bear  a  special  brand.  Articles  may  be  sold  at  less  than  the 
contract  price  when  damaged  or  deteriorated  in  quality,  or  in  closing  out  the 
owner's  stock  for  the  purpose  of  discontinuing  the  commodity,  or  when  sold  by 
any  oflScer  acting  under  an  order  of  the  court. 

The  Tydings  bill  is  merely  an  enabling  act  and  can  operate  only  w^ere  a  State 
has  enacted  a  fair-trade  act.  It  amends  the  Sherman  Act  bv  relieving  one  engaged 
m  interstate  commerce  from  liability  if  he  elects  to  make  a '^contract  under  a  State 
law  stipulating  the  price  below  which  his  product  cannot  be  sold  to  the  public. 
The  Tydings  bill  conforms  to  the  decision  of  the  Supreme  Court  in  the  Schecter 
case,  holding  that  the  regulation  of  unfair  competition  in  intrastate  commerce  is 
a  matter  for  the  States  in  the  exercise  of  their  police  power. 
Very  respectfully  yours, 

L.  E.  Seiberlich,  President. 

R.  E.  Lee  Williamson,  Secretary. 

E.  C.  Brokmeyer,  General  Counsel. 
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STATEMENT  OF  FRED  J.  GRIFFITHS,  NEW  YORK  CITY,  SECRETARY 
OF  THE  NATIONAL  ASSOCIATION  OF  CHAIN  DRUG  STORES 

Senator  Tydings.  The  next  witness,  Mr.  Chairman,  ia  Mr.  Fred  J. 
Grimths,  of  New  York  City,  who  is  secretary  of  the  National  Asso- 
ciation of  Chain  Drug  Stores. 

Mr.  Griffiths.  Mr.  Chau-man,  my  name  is  Fred  J.  Griffiths, 
and  I  am  secretary  of  the  National  Association  of  Chain  Drug  Stores. 

I  want  to  say,  speaking  for  the  chain  drug  stores  of  the  country, 
that  they  are  all  for  this  Tydings  bill.  We  thmk  the  conditions  in  the 
mdustry  are  such  that  this  State  legislation  has  been  necessary.  The 
State  legislation  which  was  passed  has  been  more  or  less  inoperative, 
because  of  the  lack  of  national  legislation  to  back  it  up.  The  work 
that  has  been  done  in  the  States  has  already  proven  of  benefit  to 
the  industry  generally.  Wliile  it  is  true  that  following  these  bills 
there  was  an  increase  in  prices  to  the  consumer,  the  general  tendency 
was  down  rather  than  up.  In  order  to  stabiHze  (conditions  in  the 
entire  industry,  it  is  very  necessary  to  have  some  such  legislation  as 
the  Tydings  bill. 

STATEMENT  OF  JOHN  M.  POHLHOUSE,  BALTIMORE,  MD.,  DIREC- 
TOR   OF   THE   NATIONAL   RETAIL   GROCERS'   ASSOCIATION 

Senator  Tydings.  The  next  witness  is  John  M.  Pohlhouse,  of 
Baltimore.  Mr.  Pohlhouse  is  director  of  the  National  Retail  Grocers' 
Association. 

Mr.  Pohlhouse.  Mr.  Chau-man  and  gentlemen  of  the  committee 
my  name  is  John  M.  Pohlhouse,  of  Baltimore.     I  am  a  director  of  the 
National  Retail  Grocers'  Association. 

My  remarks  are  going  to  be  very  brief.  Our  association  is  on 
record  m  favor  of  this  bill  100  percent.  We  are  verv  much  interested 
m  it  and  feel  that  it  will  cure  many  of  the  evils  existing  in  our  own 
business.  So  we  ask  the  committee  to  do  everything  possible  to 
give  us  a  favorable  report. 

STATEMENT  OF  ROWLAND  JONES,  JR.,  WASHINGTON  REPRE- 
SENTATIVE OF  THE  NATIONAL  ASSOCIATION  OF  RETAIL 
DRUGGISTS 

Senator  Tydings.  The  next  witness  is  Mr.  Rowland  Jones  of 
Washington,  ^^ho  represents  the  National  Association  of  Retail 
Druggists. 

Mr.  Jones.  Mr.  Chairman,  the  National  Association  of  Retail 
Druggists,  an  organization  counting  over  20,000  retail  pharmacists 
m  its  membership  and  affiliated  with  thousands  more  through  State 
and  local  groups,  has  long  been  on  record  in  favor  of  the  principles 
embodied  m  the  State  Fan-  Trade  Acts.  This  position  is  a  result  of 
the  many  evils  which  have  beset  the  profession  of  pharmacy  for  many 
years  and  which  have  been  greatly  accentuated  during  the  past 
decade. 

As  a  result  of  these  evils,  10  States  comprising  over  40  percent  of 
the  population  of  the  United  States  have  approved  Fair  Trade  Acts 
beginning  with  California  in  1931  and  which  was  followed  by  New 
York,    Maryland,    Pennsylvania,    New    Jersey,    Iowa,    Wisconsin, 
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Illinois,  Virginia,*  Washington,  and  Oregon.  It  is  predicted  that  they 
will  be  approved  by  many  additional  States  within  the  next  year. 

Other  proponents  of  the  measure  now  before  this  committee  for 
consideration  have  covered  the  legal  aspects  of  this  bill. 

I  will  content  myself  therefore  with  the  single  statement  that 
adequate,  efl&cient,  and  ethical  pharmaceutical  service,  with  all  the 
public-health  responsibihties  of  that  service  for  the  citizens  of  this 
country,  is  facing  a  problem  which  threatens  the  very  existence  of 
that  service.  We  only  ask  here  that  the  various  States  be  permitted, 
by  the  provision  of  the  Tydings  bill  now  before  you,  to  attempt  to 
meet  these  problems  in  their  own  way,  and  in  an  effective  manner 
without  Federal  interference. 

STATEMENT  OF  R.  L.  SWAIN,  BALTIMORE,  MD. 

Senator  Tydings.  Mr.  Chairman,  I  will  call  Dr.  R.  L.  Swain,  who 
will  speak  for  Mr.  Sidney  Hollander. 

Mr.  Swain.  Mr.  Chairman,  I  have  a  statement  prepared  by  Mr. 
Hollander,  which  is  intended  to  give  the  committee  some  information 
as  to  the  critical  situation  which  has  developed  in  our  industry.  I 
only  ask  the  committee's  permission  to  read  this  brief  statement. 
I  ask  you  to  bear  in  mind  that  this  is  a  statement  of  a  man  engaged 
in  the  manufacture  of  drugs.     [Reading:] 

Statement  of  Sidney  Hollander 

These  brief  remarks  will  be  directed  to  the  need  for  the  change  in  present 
Federal  laws  proposed  by  the  bill  before  you  to  simplify  and  clarify  the  distribution 
of  merchandise  across  State  lines.  As  a  manufacturer  of  trade-marked  items  sold 
throughout  the  country,  I  urge  that  this  bill  receive  your  favorable  consideration. 
I  believe  it  will  help  solve  some  of  the  most  perplexing  problems  that  now  face 
producers,  wholesalers,  and  retailers  alike. 

Production,  distribution,  and  sales  are  the  three  important  factors  with  which 
every  manufacturer  must  concern  himself;  of  these,  distribution  is  increasingly 
becoming  the  more  difficult  and  complicated. 

Without  going  too  deeply  into  the  matter,  I  wish  to  make  brief  reference  to  the 
growing  difficulties  faced  by  the  small  independent  merchant  throughout  the 
land.  Conditions  over  which  he  has  no  control  have  made  it  increasingly  diffi- 
cult for  the  honest  retailer  to  compete  successfully  with  other  types  of  organiza- 
tions, many  of  vast  size,  many  unscrupulous  in  their  methods,  which  are  gradually 
but  inexorably  driving  him  out  of  business.  In  the  special  field  in  which  we 
operate,  drugs,  we  find  conditions  becoming  steadily  more  alarming.  In  many 
cities  I  am  assured  by  those  who  know  that  50  percent  or  more  of  the  independent 
retail  druggists  are  now  on  a  clash  on  delivery  basis.  Their  purchasing  power  is 
limited  to  their  cash  resources  of  the  day.  The  mortality  of  the  stores  in  this 
group  has  assumed  alarming  proportions.  More  and  more  are  being  driven  out 
of  business.  Their  usefulness  as  distributors  is  being  continually  narrowed.  In- 
evitably a  continuance  of  present  conditions  will  drive  from  our  industrial  life 
tens  of  thousands  of  these  small  merchants.  Many  there  are  who  believe  this 
carries  grave  dangers  to  both  our  economic  life  and  our  political  structure,  and 
that  effective  measures  should  be  taken  as  promptly  as  possible  to  bring  to  them 
that  measure  of  protection  essential  to  the  maintenance  of  their  business  existence. 

Were  these  conditions  due  to  natural  economic  processes,  we  might  view  them 
with  some  degree  of  complacency,  as  an  expectable  result  of  our  accepted  com- 
petitive system.  But  investigation  shows  that  they  are  in  large  measure  due  to 
factors  that  by  no  stretch  of  charitable  interpretation  can  be  considered  as 
legitimate  competition.  You  are,  of  course,  aware  of  many  of  the  unsavory 
practices  that  are  responsible  for  present  conditions.  Recent  investigation  by 
committees  of  Congress  have  brought  some  of  these  factors  into  the  light  and 
show  the  extent  of  practices  beyond  the  self-protective  abilities  of  any  small 
merchant  to  combat.  One  of  the  favorite  methods  of  getting  rid  of  unwelcome 
competition  in  many  retail  fields  is  through  displaying  or  advertising  merchandise 
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below  cost  for  a  period  sufficiently  long  to  exhaust  the  financial  resources  of  the 
smaller  unit.  Certainly  this  is  no  new  practice;  it  goes  back  to  an  earlv  date  in 
our  industrial  history,  and  the  results  have  always  been  considered  undesirable. 
Un  Its  face,  the  selling  of  goods  below  cost,  might  be  tolerated  as  working  to  the 
advantage  of  the  consumer,  but  usually  one  finds  it  coui)led  with  attempts  to 
deceive  purchasers  through  the  substitution  of  inferior  merchandise  This 
practice  is  so  common  it  needs  no  amplification.  I  need  ojily  remind  you  that 
no  vendor  could  remain  in  business  were  his  merchandise  regulariv  sold  at  a  loss, 
so  the  essential  factor  m  this  practice  is  the  successful  substitution" of  merchandise 
carrying  a  higher  profit  for  that  which  is  offered  at  a  loss.  The  elaboration  of 
the  technique  of  substitution  has  been  one  of  the  most  interesting  phases  of 
modern  commercial  life. 

In  some  of  the  largest  organizations,  the  remuneration  of  the  sales-force  is 
based  directly  upon  their  success  in  persuading  customers  to  accept  products 
other  than  those  displayed  or  advertised.  Sales  of  such  loss-leaders  are  not 
only  penahzed  but  a  failure  to  substitute  other  products  carrying  large  mark-ups 
results  in  dismissal.  Never  should  it  be  forgotten  that  the  consumer  is  the 
principal  loser  in  such  a  game,  as  he  is  inveigled  into  paying  high  prices  for  mer- 
chandise which  is  far  too  often  inferior. 

In  an  effort  to  meet  these  conditions  and  limit  competition  between  merchants 
to  an  area  of  legitimate  practices,  numerous  States  have  enacted  fair  trade 
&ctB  or  codes  of  fair-trade  practices.  This  was  intended  not  only  for  the  protec- 
tion of  the  merchant  but  for  that  of  the  consumer  as  well.  The  details  of  these 
acts  1  will  not  here  discuss.  Suffice  it  to  say  that  the  Federal  Trade  Con»mission 
nas  participated  m  and  I  think  approved  of  a  number  of  codes  of  fair-trade 
practices,  insofar  as  they  affect  the  interstate  movement  of  merchandise  Most 
of  them  authorize  and  encourage  contracts  between  producers,  wholesalers,  and 
retailers  under  certain  specified  conditions  for  specific  puri)Oses,  the  results  of 
Which  were  considered  beneficial;  but  under  existing  conditions  such  beneficial 
results  are  only  possible  when  aU  the  parties  to  these  contracts  are  residents  of 
the  same  btate.  Merchandise  produced  outside  the  borders  of  such  a  State 
cannot  be  so  protected  under  these  laws,  and  as  only  a  small  percentage  of  items 
^^  ?u^  i^®  ^r®  produced  in  the  same  State,  it  means  that  the  greater  proportion 
of  the  advantages  that  should  accrue  from  such  State  laws  are  not  obtained,  and 
to  that  extent  the  law  fails  of  its  purpose  of  protection.  Federal  laws  stand  guard 
at  every  border  to  forbid  the  consummation  of  that  which  is  desirable  by  the 

To  elaborate,  in  Maryland  we  recenth  passed  a  fair-trade  act  and  are  now 
operating  under  it.  As  far  as  my  own  company  is  concerned,  I  think  that  about 
90  percent  of  the  retailers  in  the  drug  field  have  indicated  a  desire  to  cooperate 
with  us  to  obtain  a  measure  of  protection.  They  have  signed  voluntarily  the 
agreement  we  offered  them  covering  the  items  of  our  manufacture.  I  say 
voluntarily,  as  no  inducements  were  offered  to  have  them  enter  into  such  agree- 
ments. Pennsylvania  passed  a  similar  law,  but  though  Urn  retailers  there  are 
equally  desirous  of  cooperating  with  us  and  having  us  cooperate  with  them,  we 
cannot  effectively  do  so.  The  Federal  law  forbids  us  to  cross  their  State  line, 
so  It  IS  Illegal  for  us  to  extend  to  Pennsylvania  retailers  the  protection  intended 
by  their  law,  and  they  continue  to  be  subjected  to  the  vicious  conditions  it  was 
aimed  to  curb.  New  Jersey  merchants  in  turn  are  denied  assistance  from  Penn- 
eylvama  producers  and  wholesalers,  and  those  in  New  York  are  likewise  separated 
from  their  New  Jersey  friends. 

So  it  is  all  through  the  country.  The  State  laws  are  frustrated  by  Federal 
barriers,  and  what  is  sound  merchandising  practice  in  one  State  becomes  a 
J^ederal  offense  if  consummated  a  few  niQes  farther  away.  The  situation  is 
absurd.  It  largely  nullifies  the  benefit  which  the  retaileVs  in  each  State  so 
badly  need  and  which  the  sentiment  in  1beir  State  attempted  to  provide.  I 
cannot  beheve  the  existing  Federal  laws  were  conceived  for  any  such  purpose. 

Ihe  bih  you  are  now  considering  removes  these  artificial  boundaries  to  com- 
merce and  permits  a  law  abider  hi  one  State  to  remain  a  law  abider  in  another. 
L^oncretely,  all  it  wi  1  do  is  to  permit  interstate  operations  that  conform  to  State 
fair-trade  laws— nothmg  more.  Where  a  State  has  passed  no  such  law,  obviously 
no  such  agreements  to  operate  under  it  are  possible.  The  present  Federal 
prohibitions  would  stdl  stand. 

There  are  many  precedents  for  such  an  action  by  CongresB.  Its  authority  to 
subordinate  its  own  rights  to  those  of  the  States  were  indicated  in  its  laws  affecting 
the  movement  of  hquor  m  interstate  commerce.  Recently  the  same  thing  was 
done  in  the  Hawes-Cooper  bill,  concerned  with  the  movement  of  prison-made 
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goods  from  one  State  to  another.  In  that  very  case  the  Supreme  Court  recently 
sustained  the  authority  of  Congress  to  adjust  its  laws  on  interstate  trade  to  make 
them  conform  to  the  wishes  of  the  States  as  indicated  in  their  local  laws.  The 
passage  of  the  bill  you  are  now  considering  would  be  but  one  more  evidence  of 
the  willingness  of  Congress  to  respect  the  rights  and  sentiments  of  the  States  in 
matters  affecting  their  own  citizens. 

No  manufacturer,  wholesaler,  or  retailer  will  be  compelled  to  change  his  present 
practices  under  this  permission.  They  would  merely  be  permitted  to  do  so  if 
they  so  wished.  Its  sole  effect  would  be  to  withhold  penalties  for  the  observance 
of  State  laws  by  those  outside  its  borders. 

The  sentiment  throughout  the  country  for  the  protection  of  the  small  merchants 
and  consumers  from  unscrupulous  and  unfair-trade  practices  is  growing  rapidly. 
Last  year  a  dozen  States  passed  fair-trade  acts;  this  year  there  will  be  many 
more,  but  no  matter  how  many  States  desire  to  extend  such  protection  to  their 
citizens,  their  laws  are  doomed  to  ineffectiveness  as  long  as  Federal  barriers  stand 
in  the  way  of  their  observance.  The  Tydings  bill  would  correct  that.  It  says 
that  the  Federal  Government  will  not  declare  illegal  the  crossing  of  a  State  line 
for  the  purpose  of  conforming  to  State  laws.  It  will  help  greatly  to  clarify  dis- 
tributive practices;  it  will  improve  the  status  of  tens  of  thousands  of  small  mer- 
chants who  at  this  moment  are  desperately  in  need  of  the  help  their  State  wishes 
to  afford  them.     I  respectfully  urge  for  it  your  favorable  consideration. 

STATEMENT  OF  JOHN  J.  CONNELLY 

Senator  Tydings.  I  will  next  call  Mr.  John  J.  Connelly. 

Mr.  Connelly.  Mr.  Chairman  and  gentlemen,  I  am  sorry  I  re- 
ceived a  copy  of  this  bill  only  this  morning,  so  I  have  not  prepared 
a  lengthy  argument. 

Senator  Tydings.  Would  you  like  permission  to  file  an  argument? 

Mr.  Connelly.  I  would. 

I  am  executive  secretary  of  the  National  Institute  of  Manufacturers 
and  distributors,  with  a  membership  of  something  over  1,500.  I 
would  like  to  endorse  for  our  membership  all  the  arguments  I  have 
heard  here  in  favor  of  the  bill,  and  urge  the  committee  to  grant 
favorable  consideration. 

I  would  like  to  point  out  one  thing  in  connection  with  our  industry, 
which  is  peculiarly  subject  to  price-cutting  and  which  perhaps  as 
much  or  more  than  any  other  at  the  moment  needs  helpful  legislation 
in  order  to  stabilize  itself  and  placed  it  on  a  proper  plane  of  our  social 
and  economic  life.  I  do  feel  that  the  bill  before  you  is  that  type  of 
legislation,  and  all  of  our  members  heartily  endorse  it  and  request  its 
favorable  consideration. 

I  would  like  to  file  a  more  complete  argument. 

Senator  Hatch.  You  may  have  that  privilege. 

STATEMENT  OF  HON.  MILLARD  E.  TYDINGS,  A  SENATOR  FROM 

THE  STATE  OF  MARYLAND 

Senator  Tydings.  I  understand  we  have  5  minutes  left. 

Senator  Hatch.  About  that. 

Senator  Tydings.  There  are  no  other  witnesses  here,  except  Dr. 
Kelly,  who  will  make  a  statement  in  rebuttal. 

I  would  like  to  make  a  few  brief  observations. 

First,  I  would  like  to  point  out  that  this  bill  does  not  authorize 
manufacturers  to  enter  into  agreements  with  other  manufacturers 
to  control  the  fixing  of  prices  to  their  customers.  It  deals  only  with 
the  right  of  a  manufacturer  to  keep  track  of  his  article  until  it  reaches 
the  public,  in  order  to  guard  the  public  against  excessive  prices  on 
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the  one  hand  and  protect  the  manufacturer  and  distributor  against 
cutthroat  price-cutting  on  the  other.  There  is  no  agreement  pro- 
vidmg  for  or  permitting  the  creation  of  a  monopoly. 

Let  me  also  point  out  that  what  this  bill  seeks  to  do  for  the  small 
busmess  man  is  already  a  privilege  which  the  powerful  can  enjoy 
l-or  example,  all  automobile  agencies  in  the  country  selling  General 
Motors  or  Ford  cars  sell  at  the  prices  designated  by  the  manufac- 
turers, because  the  distributors  are  in  most  cases  the  agents  of  the 
manufacturers.  Therefore,  he  can  do  legaUy  by  contract  what  the 
man  not  so  fortunately  cu-cumstanced  cannot  do,  because  the  latter 
does  not  have  the  power  through  aggregation  of  capital  to  sot  up 
agencies  but  has  to  seU  to  distributors  willy-nilly.  So  that  if  you 
extend  the  privilege  contained  in  this  bill  to  the  ext(mt  that  the  bill 
delmes  it,  you  wdl  be  domg  nothing  more  than  extending  to  the 
small  manufacturer  a  privilege  enjoyed  for  many  years  by  the  most 
powerful  concerns  in  the  United  States. 

I  think  it  is  pretty  generally  understood  that  Ingersoll  watches  sell 
lor  a  dollar.  If  a  man  wants  to  sell  one  for  50  cents,  the  manufacturer 
can  take  the  agency  away  from  him,  because  they  are  listed  as  agents, 
as  i  understand  it.  So  that  all  you  would  be  domg  with  this  bill  would 
be  to  put  all  busmess  on  the  same  plane.  Certamly,  if  Mr.  Ford  and 
Lreneral  Motors  can  fix  the  prices  at  which  their  cars  shall  be  sold, 
assummg  It  is  a  reasonable  price— and  I  beUeve  it  is,  because  auto- 
mobile prices  m  general  have  a  downward  tendency  all  over  the  (coun- 
try—you  are  simply  extending  that  privilege  to  the  less  fortunate 
manufacturer. 

This  bill  does  not  provide  for  horizontal  agreements  between  manu- 
facturers.    It  must  be  a  vertical  agreement  down  to  the  consumer 

I  also  want  to  pomt  out  that  there  is  no  provision  in  this  bill  which 
faxes  defamtely  the  price  at  which  an  article  is  to  be  sold  to  the  con- 
sumer. All  It  does  is  to  provide  that  the  manufacturer  and  the  re- 
tailer may  enter  into  agreements  that  the  retailer  shall  not  sell  at 
less  than  cost  and  make  it  up  on  something  else  and  thus  destroy  in 
the  public  mmd  the  psychological  benefit  of  the  belief  that  the  article 
IS  standard  and  worth  somethmg.  When  you  cheapcm  an  article  to  a 
price  less  than  actual  cost  the  public  l)egins  to  believe  there  is  some- 
thmg wrong  with  it. 

Senator  McGill.  The  price  proposed  to  be  fixed  is  a  mimmum 
price? 

Senator  Tydings.  That  is  all. 

Senator  McGill.  There  is  no  standard  by  which  that  minurium 
price  IS  to  be  fixed? 

Senator  Tydings.  That  is  true,  but,  Senator,  let  me  point  out  that 
there  are  over  100  different  kinds  of  shaving  cream.  Let  us  say  you 
are  making  one  of  them,  and  in  your  contract  fix  a  minimum  price  so 
high  to  the  distributor  that  he  must  sell  it  at  a  price  above  that  charged 
by  his  competitors,  the  other  99  manufacturers  \\ill  unmediately 
knock  down  your  contract  and  take  your  busmess  away.  The  coni- 
petition  still  exists.  There  is  no  right  of  manufacturers  to  combine 
What  happens  under  this  bill,  however,  is  that  the  manufacturer  of  an 
article  does  not  have  its  prestige  ruined  by  its  being  sold  so  cheap  that 
the  pubhc  lose  the  standard  of  value  which  is  ordinarily  associated 
with  It.  Competition  always  exists  between  one  manufacturer  and 
another.     There  is  no  horizontal  agreement. 
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The  last  thing  I  would  like  to  point  out  is  that  this  bill  cannot  be 
imfair  to  the  public,  because  if  prices  are  set  too  high  by  any  manu- 
facturer, competition  will  take  his  trade  away  from  him.  It  cannot 
be  unfair  to  the  retailer,  because  all  retailers  will  stand  on  the  same 
bottom.  They  can  sell  above  the  minimum,  but  they  cannot  go 
below  it.  It  cannot  be  unfair  to  the  manufacturer,  because  the  ele- 
ment of  competition  is  always  present,  and  it  should  be  obvious  that 
no  concern  does  business  long  b}'  selling  at  less  than  cost.  Less  than 
cost  selling  rarely  results  in  a  saving  to  the  public. 

This  bill  does  not  transgress  the  spirit  of  the  Sherman  antitrust 
law  or  the  Federal  Trade  Act.  There  is  no  restraint  of  trade.  The 
competition  still  exists.  If  tliis  bill  would  allow  manufacturers  to 
combine,  or  allow  retailers  to  combine  and  fix  the  prices,  that  would 
be  one  thing,  but  the  element  of  competition  is  never  lost,  never  out 
of  the  provisions  of  this  bill.  Manufacturers  still  compete  with  each 
other.  Retailers  still  compete  with  each  other.  Competition  re- 
mains— and  it  is  fair  competition  to  the  manufacturer,  the  retailer, 
and  the  public.  I  cannot  see,  therefore,  where  it  would  be  unfair  to 
the  consumer,  because  it  only  fixes  the  minimum  price,  which  we  will 
assume  should  be  above  cost,  and  if  it  goes  higher  competition  will 
bring  it  down.  It  likewise  cannot  be  unfair  to  the  retailer  or  manu- 
facturer. 

Senator  Hatch.  Senator  Tydings,  your  time  is  up. 

Senator  Tydings.  I  wanted  to  leave  those  thoughts  for  the  record. 
We  will  rest.     I  understood  we  have  15  minutes  in  rebuttal. 

Senator  Hatch.  I  would  suggest,  if  there  be  no  objection,  that  the 
letter  from  the  Federal  Trade  Commission  be  incorporated  in  the 
record. 

Senator  McGill.  I  think  it  should  be. 

Senator  Hatch.  It  is  so  ordered. 

(The  document  referred  to  is  here  set  forth  in  full,  as  follows:) 

Federal  Trade  Commission, 

Washington,  March  2,  1936. 
The  Honorable  Carl  A.  Hatch, 

United  States  Senate,  Washington,  D.  C. 

My  Dear  Senator:  I  beg  to  acknowledge  receipt  of  your  letter  of  February 
26,  1936,  enclosing  copy  of  Senate  bill  3822,  now  being  considered  by  a  sub- 
committee, of  which  you  are  chairman,  of  the  Senate  Judiciary  Committee. 
You  state  that  your  subcommittee  would  like  to  have  the  views  of  the  Commission 
as  to  the  provisions  of  this  bill,  and  would  also  like  to  have  the  Commission's 
views  as  to  the  possible  effect  of  this  bill  on  section  5  of  the  Clayton  Act,  especially 
as  to  any  tendency  to  control  prices,  etc. 

Inasmuch  as  the  bill  provides  that  the  making  of  such  contracts  or  agreements 
shall  not  be  an  unfair  method  of  competition  under  section  5,  as  amended  and 
supplemented,  of  the  act  entitled  "An  Act  to  create  a  Federal  Trade  Commission, 
to  define  its  powers  and  duties,  and  for  other  purposes",  approved  September  26, 
1914,  which  refers  to  section  5  of  the  Federal  Trade  Commission  Act,  I  assume  that 
you  desire  the  Commission's  views  as  to  the  possible  effect  of  this  bill  on  section  5 
of  the  Federal  Trade  Commission  Act,  with  respect  to  any  tendency  to  control 
prices,  etc. 

The  maintenance  of  resale  prices  by  a  manufacturer  on  goods  sold  in  inter- 
state commerce,  by  contracts,  agreements,  or  understandings,  is  now  illegal  under 
section  5  of  the  Federal  Trade  Commission  Act  and  the  Sherman  law.  The  prin- 
ciple, as  expressed  by  the  courts,  is  that  the  policy  of  the  Sherman  law  and  the 
Federal  Trade  Commission  Act,  as  those  laws  now  stand,  is  not  satisfied  by  com- 
petition between  retailers  of  different  manufacturers'  products,  but  that  there 
must  be  competition  between  retailers  with  respect  to  the  articles  of  a  single 
manufacturer.  The  decisions  of  the  courts,  however,  go  no  further  than  to  hold 
that  contracts,  agreements  or  equivalent  cooperative  methods  designed  to  main- 
tain prices  at  fixed  levels  and  bearing  no  relation  to  the  individual  retail  costs 
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among  dealers,  are  unlawful.  The  courts  have  not  held  that  a  policy  or  scheme 
designed  to  prevent  price  cutting  below  cost  is  unlawful. 

If  one  retailer  has  a  selling  cost  which  enables  him  to  make  a  reasonable  return 
at  6[)  percent  gross  profit  and  another  has  a  selling  cost  which  requires  a  40  percent 
gross  profit  a  contract  or  scheme  arrived  at,  keeping  the  price  on  a  40  percent 
level  for  both  is,  by  court  decisions,  iUegal  where  the  sales  by  the  manufacturer 
to  dealers  are  in  interstate  commerce.  The  court  decisions  have  not  held  that  a 
manufacturer  could  not  try  to  prevent  the  30  percent  store  from  wiping  out  the 
margin  entirely  by  sales  below  cost. 

S.  3822  legalizes  "contracts  or  agreements  prescribing  minimum  prices  or  other 
conditions  for  the  resale  of  a  commodity  which  bears,  or  the  label  or  container  of 
which  bears,  the  trade  mark,  brand,  or  name  of  the  producer  of  such  commodity 
and  which  is  in  free  and  open  competition  with  commodities  of  the  same  general 
cJass  produced  by  others,  when  contracts  or  agreements  of  that  description  are 
lawful  as  applied  to  intrastate  transactions,  under  any  statute,  law,  or  public 
policy  now  or  hereafter  in  eflfect  in  any  State,  Territory,*or  the  District  of  Colum- 
f^wing'stc^rtaTe    V%"^^5.^5  ^^  *«  ^^ich  the  commodity  is  to  be  transported 

Therefore,  the  effect  of  this  bill  under  section  5  of  the  Federal  Trade  Commis- 
sion Act  and  the  Sherman  law  would  be  to  legalize  the  control  of  resale  prices, 
which,  under  the  present  laws,  is  prohibited.  ' 

Yours  very  truly, 

Charles  H.  March,  Chairman. 

Senator  Hatch.  I  have  received  a  telegram  whicli  I  will  ask  Sen- 
ator  Austin  to  read  into  the  record. 
Senator  Austin  (reading): 

Senator  Cabl  A.  Hatoh,  ^*'''  °''"''°^'  ^^  ^^  ^""'^  ''''  ''''■ 

Chairman,  Judiciary  Subcommittee. 

tr.i?/.?*^^  f-R^- '''^*^  ^''''u.^hliS''^*^*^^^  *"  *^«*^fy  «<*  hearing  before  your  com- 
mittee on  13th  mst  in  re  bill  3822  and  on  others  on  similar  subject  scheduled  for 
hearings  next  week  Regret  owing  to  previous  engagements  cannot  attend. 
However,  kindly  read  into  your  records  the  following  statement- 

We  are  heartily  in  favor  of  the  enactment  by  Congress  of  all  bills  having  for 
their  purpose  the  elimination,  suppression,  and  prevention  of  all  unfair  practices 
and  methods  of  competition  m  all  various  lines  of  business  and  industry.    lOspe- 
cially  all  destructive,  demorahzing,  and  unetliical  competitive^  practices  of  price 
discrimination  now  used  by  unfair  competitors,  monopolies,  and  a  great  many  large 
corporations.    The  secret  payment  of  money,  goods,  or  otherwise  through  8i)ecial 
rebates,  refunds,  commissions,  credits,  unearned  discounts,  or  excessive  allowances 
secretly  extended  to  certain  purchasers  but  for  the  purpose  of  influencing  sales 
by  certain  large  concerns  through  these  false  and  deceptive  mt^ans  should  be  out- 
lawed and  severe  penalties  fixed  for  violations.     Unethical  price  discrimination 
practiced  these  many  years  has  resulted  in  oppression  and  ehmination  of  a  vast 
number  of  small  and  niedium-sized  merchants  and  manufacturers  and  has  helped 
to  bring  about  unwholesome  working  conditions,  unreasonable  long  hours  of  em- 
ployment payment  of  inadequate  and  less  than  living  wages,  and  has  affected  the 
public  welfare  and  undermined  the  American  standards  of  living  in  every  section 
of  the  country.    Proper  limitations  and  curbs  should  be  placed  on  all  methods  of 
price-fixing  discrimination  and  rigidly  enforced  in  all  trades  and  industries.     We 
are  fighting  for  equal  rights  for  the  average  small  independent  businessman.    He 
should  not  be  at  a  disadvantage  in  the  conduct  of  his  legitimate  business.    The 
National  Association  of  Small  Businessmen  is  pledged  to  support  all  such  legisla- 
tion as  proposed  m  the  various  bills  now  before  you  for  hearing.     We  have  or- 
ganized for  the  purpose  of  bringing  small  and  independent  business  and  industry 
into  own  organization  for  its  own  protection.    We  regard  the  passage  l)y  Congress 
of  the  above  measure  as  vitally  important  to  the  interests  and  t,he  general  welfare 
of  the  American  people. 

"Harry  Beroer, 
Executive  Secretary.'^ 

I  do  not  know  of  what  he  is  executive  secretary. 

Senator  Hatch.  I  do  not  know.  I  asked  that  the  telegram  be  read 
m  order  that  the  opposition  might  hear  it  and  know  everything  that 
has  gone  into  the  record. 
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Under  a  previous  order  of  the  committee  it  was  decided  that  the 
first  45  minutes  should  be  allotted  to  the  proponents  of  the  bill. 
Following  that  an  hour  would  be  allotted  to  those  who  oppose  it, 
and  the  proponents  would  have  15  minutes  in  rebuttal.  We  have 
several  requests  to  be  heard  from  those  who  oppose  the  bill.  In  the 
order  in  which  the  requests  were  made,  the  committee  will  hear  Mr. 
Fox,  Mr.  Walker,  and  Mr.  Hall.  I  understand  from  the  clerk  of  the 
committee  that  these  gentlemen  do  not  want  their  time  limited. 
However,  they  have  just  an  horn*,  and  it  occurs  to  me  that,  inasmuch 
as  there  are  three  witnesses,  they  should  be  allotted  20  minutes  each, 
unless  they  can  agree  on  a  different  schedule. 

Mr.  Harold  E.  Young.  Mr.  Chairman,  I  understand  that  Mr. 
Hall,  representing  the  American  Farm  Bureau  Federation,  desires 
but  10  minutes.  I  would  suggest  that  the  remainder  of  the  time  be 
divided  between  Mr.  Fox  and  Mr.  Walker. 

Senator  Hatch.  Mr.  Fox,  you  may  proceed.  Fifty  minutes  will 
be  divided  between  Mr.  Fox  and  Mr.  Walker.  I  will  call  you  at  the 
end  of  25  minutes. 

STATEMENT   OF  IRVING   C.   FOX,   GENERAL   COUNSEL  FOR  THE 
NATIONAL  RETAIL  DRYGOODS  ASSOCIATION 

Mr.  Fox.  Mr.  Chairman,  my  name  is  Irving  C.  Fox,  general  counsel 
of  the  National  Retail  Drygoods  Association,  representing  5,600 
member  stores,  department  stores,  and  shops  in  every  State  in  the 
Union.  I  am  just  a  simple  lawyer  who  has  devoted  probably  more 
time  to  the  problems  of  retailing  than  any  other  lawyer  in  the  United 
States,  I  think,  although  I  cannot  designate  after  my  name  all  of 
the  representations  that  follow  the  name  of  the  principal  witness  for 
the  proponents  of  the  bill. 

This  is  not  a  new  thing,  and  you  gentlemen  are  probably  familiar 
with  all  the  arguments  that  have  been  advanced  here  and  may  be 
advanced  by  us.  This  is  the  ghost  of  the  old  Capper-Kelly  bill  with 
a  new  shroud.  The  Capper-Kelly  bill  attempted  to  fix  the  principle 
of  resale  price  maintenance  in  a  direct  manner.  The  Congress  of 
the  United  States  time  and  time  again  said  "No."  There  has  been 
nothing  in  our  economic  progress  since  that  time  that  should  cause 
the  Congress  to  change  its  mind.  This  bill  seeks  by  indirection  to 
accompUsh  that  which  the  Capper-Kelly  bill  sought  to  accomplish 
directly. 

The  statement  has  been  made  that  12  States  have  passed  these 
laws,  and  that  all  this  bill  does  is  to  aid  the  States  in  carrying  out 
those  laws.  Statements  were  made  as  to  the  nature  of  those  laws. 
This  bill  does  not  refer  to  those  State  laws  that  have  been  passed, 
and  I  do  not  believe  any  witness  here  is  competent  to  state  what  those 
laws  contain.  So  that  all  that  is  being  asked  of  the  Congress  at  the 
present  time  is  to  write  a  blank  check  to  permit  in  interstate  commerce 
that  which  is  now  forbidden  through  acts  of  which  the  Congress  has 
and  can  have  have  no  knowledge.  Nobody  knows  what  these  laws 
are  to  be,  in  the  various  States. 

No  statement  has  been  made  of  the  number  of  States  which  rejected 
this  price-fixing  principle,  and  they  far  outnumber  the  States  which 
have  passed  such  laws. 

Senator  McGill.  Do  you  have  the  nimiber? 
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Mr.  Fox.  Seventeen  up  to  the  first  of  this  year. 

Senator  McGill.  Do  you  know  what  States  they  are? 

Mr.  Fox.  I  have  a  hst  which  I  will  iile  during  the  day.  New  York 
passed  such  a  law  which  was  recently  declared  unconstitutional. 

Now,  the  statement  made  in  good  faith  by  Senator  Tydings  that 
only  mininium  prices  are  to  be  fixed  is  a  statement  which  in  practice 
IS  absolutely  meanmgless,  because  the  minimum  prices  which  have 
been  fixed  and  will  always  be  fixed  are  the  actual  retail  sale  price  at 
which  the  manufacturer  is  desirous  of  having  the  merchandise  sold. 
Ihe  mmimum  pnce  may  or  may  not  mean  anything.  We  do  not 
know  what  that  is  going  to  be. 

Gentlemen,  this  may  be  a  vicious  analysis,  but  what  they  are  asking 
you  to  do  IS  this:  Suppose  any  State  in  the  Union,  or  several  States, 
legahze  white  slavery,  and  some  of  them  come  here  and  ask  this 
committee  to  amend  the  Mann  Act  permitting  that.  They  would 
not  have  the  temerity  to  do  it.  Yet  the  present  bill  asks  sometldng 
that  for  the  general  pubUc  is  just  as  disdavantageous. 

Of  course,  as  usual,  it  is  the  retail  druggists  and  the  wholesale 
druggists  who  desire  this  law.  We  are  sympathetic  \s  ith  the  business 
and  problems  of  this  industry,  and  always  have  been.  The  chain 
druggists  come  in  and  recommend  this  law.  The  lion  is  lying  down 
with  the  lamb,  and  the  lamb  had  better  look  to  his  chops. 

AVhy  do  they  ask  that  this  law  be  passed?  They  have  established 
themselves  in  the  best  locations  in  the  various  cities  that  they  desire. 
If  you  go  into  any  Peoples  drug  store  in  Washington,  just  what  do  you 
see  displayed  with  the  most  prominence?  The  label  of  their  own 
private  brands.  They  will  show  you  the  advertised  brands  at  certain 
pnces,  and  will  show  you  their  own  brands  of  equal  merit  at  very 
much  lower  prices.  Do  they  want  this  law  because  it  maintains  the 
higher  pnces  of  the  advertised  brands  and  so  permits  the  development 
of  their  private  brands? 

Now,  the  economic  factors  of  this  law  will  be  gone  into  more 
thoroughly  by  Mr.  Walker,  who  is  a  well-known  economist  who  has 
given  much  time  and  study  to  this  bill.  I  would  like  to  make  a  brief 
comment  on  the  matter  of  cutthroat  competition.  That  is  not  the 
only  competition  in  busmess.  Cutthroat  competition  does  exist  and 
always  will,  under  this  bill  or  any  other  law.  Take  a  very  simple 
illustration: 

The  ''Colonel's  lady  and  Judy  O'Grady"  are  Hstening  over  the  radio, 
and  they  hear  the  statement  that  a  certain  brand  of  cold  cream  will 
make  them  both  as  beautiful  as  a  woman  can  ho])e  to  be.  The 
colonel's  lady  deals  with  a  store  that  gives  her  all  typcis  of  expensive 
service,  such  as  a  charge  account,  delivery,  telephone  orders,  and 
every  convenience  that  she  may  want.  She  is  willing  to  pay  a  certain 
pnce  in  order  to  get  those  conveniences.  But  Judy  O'Grady  is  not 
m  the  same  situation.  Our  American  standard  of  Hving  has  reached 
a  point  where  everybody  does  attempt  to  utilize  beauty  accessories, 
cosmetics,  and  so  on,  and  the  ones  they  think  are  the  best  are  those 
that  are  advertised.  So  Judy  O'Grady  has  the  opportunity  of  going 
down  to  a  store  that  does  not  deUver,  does  not  take  tehjphone  orders, 
does  not  give  every  service  that  will  make  for  greater  convenience; 
but  which  minimizes  the  price  for  those  people  who  can  not  afford 
to  pay  for  the  service  that  other  stores  give.  Under  this  bill  she 
would  not  have  that  advantage. 
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The  United  States  Supreme  Court,  aside  from  the  Congress  of  the 
United  States,  which  has  time  and  time  again  refused  to  pass  these 
bills,  has  time  and  time  again  passed  on  the  legal  aspects  of  such 
legislation,  particularly  in  the  cases  of  Miles  v.  Park  (220  U.  S.  373), 
and  Federal  Trade  Commission  v.  Beech-Nut  Co.,  to  wliich  I  will  refer 
more  in  detail  in  the  statement  I  desire  to  file.  There  are  many 
other  cases.  I  will  not  take  your  time  to  cite  all  of  them.  These  cases 
indicate  the  attitude  of  the  court,  not  only  in  interpreting  the  present 
act,  but  in  what  the  public  is  entitled  to  with  respect  to  competition. 
In  the  recent  legislation  it  is  quite  true  that  the  Government  has  in  a 
measure  assisted  the  States,  but  it  has  been  practically  solely  in  legisla- 
tion which  has  some  social  or  public  aspect,  not  in  matters  of  this 
kind  that  are  simply  matters  of  private  contract. 

The  Court  of  Appeals  of  the  State  of  New  York,  in  sustaining  the 
New  York  Milk  Control  Act,  reported  in  262  New  York  259,  finds 
the  resale  price  of  the  milk  a  matter  of  pubUc  necessity,  as  it 
undoubtedly  is,  which  is  quite  different  from  cold  cream,  perfumery, 
and  other  cosmetics.  The  United  States  Supreme  Court  upheld 
that.  The  Supreme  Court  of  New  York  declared  resale  fixing  of 
prices  to  be  unconstitutional  in  Douhleday,  Doran  dc  Co.  v.  R.  H. 
Macy  &  Co.  It  did  so  after  full  consideration  of  the  entire  aspect, 
economic  as  well  as  legal.  In  my  statement  I  expect  to  file  I  will  cite 
decisions  of  the  Supreme  Court  of  the  United  States  indicating  that 
in  the  opinion  of  the  Supreme  Court  such  minimum  price-fixing  acts 
were  in  fact  all  illegal. 

Senator  Austin.  Do  you  not  understand  that  it  is  to  meet  exactly 
those  decisions  that  this  bill  is  proposed,  and  that  if  this  bill  should  be 
enacted  into  law  the  courts  could  not,  and  probably  would  not,  hold 
those  State  acts  unconstitutional? 

Mr.  Fox.  No,  Senator;  because  of  the  due  process  clause,  and 
because  of  the  Sherman  Act,  the  courts  have  not  taken  that  into 
contemplation  in  most  cases.  They  have  interpreted  the  Sherman 
Act. 

Senator  Tydings.  May  I  interrupt  your  for  a  moment? 

Mr.  Fox.  Surely. 

Senator  Tydings.  Suppose  Congress  should  entirely  repeal  the 
Sherman  Act  and  declare  a  changed  poUcy,  this  act  would  be  consti- 
tutional. 

Mr.  Fox.  Unquestionably. 

Senator  Tydings.  Suppose  that  Congress  had  not  defined  any 
interstate  policy,  this  act  would  not  be  declared  unconstitutional. 

Mr.  Fox.  I  beheve  so. 

Senator  Tydings.  On  what  ground? 

Mr.  Fox.  On  the  ground  that  property  rights  would  be  violated; 
that  a  man  owning  property  should  not  be  restricted  in  his  right  to 
dispose  of  it  as  he  may  see  fit. 

Senator  Tydings.  What  would  be  the  penalty  if  there  were  no  act  of 
Congress? 

Mr.  Fox.  If  there  were  no  act  of  Congress  there  would  be  no  law. 

Senator  Tydings.  If  Congress  were  to  repeal  that  act,  there  would 
be  no  poUcy  and  no  way  of  enforcement. 

Mr.  Fox.  No.  A  man  buying  property  could  sell  it  at  any  price 
he  desired. 
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Senator  Tydings.  Congress  always  has  the  right,  if  it  thinks  it 
wise,  to  change  the  existing  pohcy.  The  question  is:  Do  we  want  to 
amend  that  pohcy,  and,  if  so,  how  much? 

Mr.  Fox.  If  we  want  to  amend  that  pohcy  the  Congress  woukl  take 
mto  consideration  the  constitutional  rights  of  the  owners  of  proT)erty. 

Senator  Tydings.  Certainly.  ^ 

Mr.  Fox.  The  decisions  then  would  have  to  be  based  on  a  different 
premise  than  those  under  the  antitrust  law. 

Senator  Tydings.  I  am  sorry  I  interrupted  vou. 

Mr.  Fox.  It  is  quite  all  right. 

It  seems  to  me  the  proponents  of  tlds  measure  are  asking  that  the 
(congress  pass  a  la\\  which  is  nothing  more  nor  less  than  a  blank-check 
which  would  have  for  its  purpose  legahzing  any  law  which  any 
btate  may  enact,  without  having  any  knowledge  in  advance  as  to 
what  the  law  may  be.  We  see  no  reason  for  discrimination,  which 
would  result  from  this  bih,  in  that  the  Congress  of  the  United  States 
would  impose  on  those  citizens  of  thc^  States  which  did  enact  these 
pnce-hxing  laws  conditions  which  are  not  applicable  to  citizens  of 
the  United  States  with  equal  rights  in  States  which  have  not  passed 
these  laws.  In  other  words,  the  citizen  of  California  must  pay  59 
cents  for  a  tube  of  sha\dng  cream,  which  the  citizen  of  a  nei^hborinff 
State  may  purchase  for  49  cents.  After  aU,  the  C^ongresg  of  the 
Umted  States  represents  the  entire  people  of  the  United  States  and 
not  the  people  of  any  individual  State. 

STATEMENT    OF    Q.    FORREST    WALKER,    REPRESENTING    R     H 

MACY   &   CO.,   INC.,    OF  NEW   YORK 

Mr.  Walker.  Mr  Chairman,  my  name  is  Q.  Forrest  Walker.  I 
ani  economist  for  R.  H.  Macy  &  Co.,  Inc.,  of  New  York 

Senator  Austin  Mr.  Chairman,  I  am  obliged  to  leave  for  a  short 
penod  at  1 1 :30.  I  do  not  want  the  gen tleman  to  thmk  it  is  in  reaction 
to  his  remarks  when  I  step  out. 

Mr.  Walker.  Not  at  all. 

Senator  Hatch.  Are  you  the  gentleman  about  whom  Senator 
Wagner  spoke  to  me? 

Mr.  Walker.  That  is  right. 

Senator  Hatch.  Very  well.     You  may  proceed. 

Mr.  Walker  The  subject  for  discussion  before  your  committee  so 
profundly  affects  the  whole  problem  of  distribution  that  it  can  hardly 
be  covered  adequately  in  the  very  Umited  time  placed  at  the  disposal 
ot  the  witness.  When  a  similar  measure,  S.  97,  was  before  the  Senate 
Committee  on  Interstate  Commerce,  J  had  the  pleasure  of  presenting 
a  statement  m  opposition,  and  it  took  about  4  or  5  hours  to  present  a 
full  statement  with  proper  authorities.  AU  I  can  do  in  this  limited 
time  is  to  touch  upon  a  few  high  spots. 

Senator  Austin.  Are  those  remarks  in  connection  with  that  biU 
still  m  prmt? 

wJ^!i*  ly^t^^f  ^/i  X^^.^^f.  ^^^rt^^ately  out  of  print.  I  beheve  it 
would  be  helpful  if  the  testimony  could  be  reprmted.  It  has  been  out 
of  prmt  lor  some  time. 

Now,  this  biU  is  nothing  more  nor  less  than  a  plain  price-fixing 
measure.  It  has  always  been  the  position  of  our  company  that  we 
would  oppose  resale  pnce  fixing,  because  it  is  good  business  for  us  to 
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appose  all  types  of  legislation  which  are  in  effect  raids  upon  the  family 
pOicketbook.  We  believe  resale  price  fixing  threatens  the  independ- 
ence of  the  merchant,  and  aims  to  make  him  a  vending  machine  for 
the  manufacturer  rather  than  a  community  purchasing  agent.  We 
believe  that  it  freezes  prices  at  uniform  levels,  and  that  we  can  make 
no  progress  toward  cheaper  and  better  methods  of  distribution  by 
selling  smaller  quantities  at  liigh  fixed  prices. 

I  shall  not  take  the  time  to  review  the  various  State  laws  in  effect, 
nor  to  emphasize  the  very  rigid  provisions  that  we  find  in  them,  par- 
ticularly the  provision  in  section  2  of  these  laws  which  makes  the 
contract  binding  upon  third  parties  when  there  is  no  privity  of  con- 
tract. Nor  shall  I  discuss  in  great  detail  other  provisions  which  I 
think  are  quite  dangerous.  I  shall  not  take  the  time  to  discuss  the 
technical  defects  of  this  bill.  I  want  to  come  down  to  the  broad 
general  economic  proposition  that  we  have  here  under  discussion. 

I  do  not  believe,  sir,  that  this  bill  can  be  considered  solely  on  the 
narrow  technical  grounds  of  facilitating  the  operation  of  State  laws. 
The  question  must  be  argued  on  its  merits,  because  this  bill  proposes 
a  sweeping  change  in  our  basic  laws.  The  real  issue  is  the  merit  of  a 
vast  system  of  unregulated  private  price  fixing  in  interstate  and 
intrastate  commerce. 

This  bill  sanctions  monopoly  and  monopolistic  practices.  It  re- 
moves all  competition  in  price  through  the  various  stages  of  distribu- 
tion, from  manufacturer  to  wholesaler,  to  jobber,  to  retailer.  At  the 
present  time  marketing  costs  absorb  about  one-half  of  the  consumer's 
dollar,  and  this  part  of  the  final  price  will  no  longer  be  determined 
bj  the  free  play  of  competitive  forces.  Unlike  our  patent  and  copy- 
right monopolies,  the  price-fixing  monopoly  is  granted  in  perpetuity. 

Many  advertised  brands  are  so  firmly  established  that  they  have 
acquired  monopolistic  characteristics.  I  need  name  only  a  few. 
Cream  of  Wheat,  Quaker  Oats,  Coca-Cola,  Ivory  Soap,  White  Rock, 
Wamsutta  Percales,  and  many  others.  Competition  between  adver- 
tised brands  does  not  protect  the  distributor  because  it  is  impossible 
to  conduct  a  successful  retail  business  without  stocking  the  well- 
known  brands.  The  merchant  is  compelled  to  put  in  a  stock  of  these 
brands  or  he  cannot  run  his  business.  In  some  lines  a  mere  handful 
of  advertised  brands  preempts  the  entire  retail  market. 

I  have  listened  with  interest  to  the  statement  that  this  bill  applies 
ouly  when  the  particular  commodities  are  in  ''free  and  open  competi- 
tion with  other  commodities  of  the  same  general  class."  There  is  not 
a  single  line  in  this  bUl,  nor  in  any  one  of  the  State  bills,  that  provides 
any  public  agency  to  determine  when  the  article  is  "in  free  and  open 
competition."  We  in  the  merchandising  business  know  that  there 
are  many  articles  which  are  not  in  free  and  open  competition. 

I  beheve  this  bill  jeopardizes  the  independence  of  the  retailer,  and 
in  that  respect  is  essentially  monopolistic,  because  his  profit  mai^ns 
are  placed  entirely  in  the  hands  of  the  manufacturer.  True  it  is  that 
the  fixed  price  is  supposed  to  be  a  minimum  price,  but  practically  it 
is  the  final  retail  price.  Experience  shows  that  when  the  brand  be- 
comes thorougldy  entrenched  the  retailer's  margins  are  squeezed. 
The  manufacturer  under  this  proposed  legislation  would  be  per- 
mitted to  enter  into  contracts  with  his  wholesale  distributors,  jobbers, 
and  retailers  and  control  the  margin  of  each  fiEic tor  in  the  distribution 
of  that  particular  commodity.  * 
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ovS°£ribut!S  oh«nn«r"^**"r{:  'f  t"^  ^'^^'^^^  ^^^^^^  control 

deffera  areTemn^t!^  t^""  ^''^  '^'  '^'^^  '"^  ™'»t  instances  that  the 
^r„^?  ti  required  to  take  so  many  cars,  whether  tliev  can  sell  tliern 

finA*''^P"*'?  ^"'^  ^^  *>y  *he  manufacturer/and  the  dea  eS 

We  know  that  there  are  differences  in  the  operating  method,  nf 

mSo?'  «nf  th'  *^Vf  l»ri^-,?any  method,  tL  SaSdiW 
metnod,  and  the  credit-and-deliverv  mpfhnrl      w^  i,«^,  ^u  -^ 

djflerences  .in  the  quahty  of  s'e^t^reTdted.     m  know  tZl  Z 
S?  ?w'  ""  T°?°""  '°*'t*'''««  «^  r^^"^"  establishment     We  know 

HT^r -^ --  "'e^CwTrcoSr  eS 

fve'^^i^-St  diffre^cri^ra^-eSSr  Ifl"'^- 

a=ttuShfir-?^^^^^^^ 

tammg  the  exact  cost  of  seUing  a  particular  item3e"XlSg 
n„X°.".^*?  heard  much  about  the  drugstore  trade.    I  present  here 

fl»^M  ?''®^  provisions  in  this  law  cannot  make  prices  sufficientlv 
flexible  to  meet  the  needs  of  the  distributor    TJ,o  rE     ^"fnciently 
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on  the  basis  of  any  cost  he  sees  fit  to  operate  on.  For  instance,  under 
the  relief  provisions  of  these  State  laws,  which  would  be  sanctioned 
under  this  law,  sales  to  meet  urgent  needs  for  cash,  such  as  pay  roll, 
taxes,  payment  of  bank  loans,  and  so  on,  would  be  impossible;  sales 
to  correct  mistakes  of  excessive  purchases  would  be  impossible;  sales 
to  prevent  mark-down  losses  on  style  and  other  merchandise  would  be 
impossible;  sales  to  anticipate  wholesale  price  declines  would  be 
impossible;  and  likewise,  sales  made  for  the  purpose  of  stimulating 
business  would  be  impossible. 

I  beUeve  the  fixed  uniform  price  penalizes  the  efl&cient  merchant. 
He  is  not  free  to  seek  trade  upon  the  basis  which  his  opertaing  costs 
may  justify.  Fixed  prices  are  invariably  set  to  satisfy  the  higher  cost 
groups  and  there  is  no  opportunity  for  the  low-cost  operator  to  gain 
by  offering  the  lower  prices  which  his  efficiency  may  make  possible. 
Fixed  resale  prices  retard  progress  toward  cheaper  and  more  efficient 
distribution.  • 

I  should  like  to  point  out  that  resale  price  fixing  imposes  unwar- 
ranted burdens  upon  the  consuming  public.  The  purpose  of  these 
State  laws  and  tins  particular  bill  is  to  raise  prices  and  make  things 
cost  the  public  more  than  they  do  now.  There  is  no  provision  in 
these  State  laws,  with  the  single  exception  of  Wisconsin,  for  any 
agency  to  determine  the  reasonableness  of  the  fixed  prices.  The 
public  is  afforded  absolutely  no  protection  against  the  aggressions  of 
monopolistic  interests.  If  competition  between  distributors  does  not 
regulate  prices  in  the  public  interest,  the  worst  possible  substitute  is 
to  vest  price-fixing  power  without  public  regulation  in  the  hands  of 
manufacturers.  If,  as  alleged,  the  public  is  deceived  by  cut  prices 
incident  to  sporadic  retail  competition,  then  it  follows  that  it  can  be 
easily  mulcted  by  high  prices  fixed  by  the  manufacturer  without 
governmental  regulation.  Our  experience  shows  that  branded  mer- 
chandise responds  very  slowly  to  declining  raw  material  and  labor 
costs,  and  when  these  costs  are  rising  package  content  is  reduced  to 
maintain  the  fixed  price. 

This  bill  is  unlimited  in  its  scope,  for  these  contracts  may  be  used 
to  fix  the  price  of  everything  the  public  eats,  wears,  drinks,  or  uses. 
The  price  of  necessities  as  well  as  the  luxuries  of  life  may  be  fixed. 
We  believe  there  is  no  social  justice  in  a  price-fixing  system  which 
compels  the  consumer  to  pay  Fifth  Avenue  prices  for  Third  Avenue 
services.  The  wastes  in  the  existing  distribution  are  notorious,  but 
resale  price  fixing  prevents  competition  between  distribu'^ors  to 
reduce  these  extra v'agant  wastes.  No  public  interest  is  served  by 
compelling  the  retailer  to  sell  less  at  higher  prices.  The  result  is  a 
lower  physical  volume  of  consumption,  reduced  production,  and 
increased  unemployment. 

I  know  there  is  a  strong  demand  for  this  type  of  legislation,  but  it 
has  been  based  on  emotional  app>eal.  It  is  a  striking  fact  that  after 
two  decades  of  debate  in  numerous  public  hearings  on  this  question, 
no  proof  has  yet  been  presented  of  a  trade  evil  of  sufficient  magnitude 
to  justify  price-fixing  legislation.  I  cannot  take  the  time  to  go  into 
this  further. 

The  whole  theory  of  overcharging  on  unbranded  items  iis  based 
upon  what  seems  to  me  to  be  absurd  premises.  Obviously,  no  retailer 
can  wisely  charge  more  for'  his  merchandise  than  competition  allows. 
All  prices  at  retail  are  generally  regulated  by  competition. 
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fir's  toXt".rs°.';h;fcf4r»'',r'»  «-'™s  -C. 

operated  through  trade  alsociaS  "uch  as  thf  D';TlSLf*r^f 
Amenca,  now  disbanded  because  of  he  danger  of  m-o^fr,  ?f.i  ^"^ 
antitrust  laws,  the  National  Association  of  Wholesa  e  Drnitt''°  !^' 
fo'Te^Natl''"!  associations     They  htrbet'd  fe^^rlpt^ 

t=at?f^sril%=i^^^^^^^^^^  ki^  t^e 

legislation.     The  NatrndAs'Sfo^'Tw^^^^^^^^^  *^'^ 

tains  an  extensive  staff  of  lawyers  and  lobbyist  to  SshtTeTgfslation" 

«f  "ihe'^aStur  irdrr^y^^d^tr^r  -hetMrgood will 
consider  this  matter  of  goSu^E^erv  time  nf^'fi'  'V'-  ^'  "^ 
ally  advertised  article,  fe  p^  or  wha  evSoZflHh^^r^'  '^  ""T^' 

ess  'Th  ""■"■'" »"«'«'«»  s  »T"„f  r7?'ir„t 
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we  buy  Bayer's  Aspirin  Tablets  the  manufacturer  is  not  protected 
from  the  hazards  of  distribution?     I  don't  think  so. 

Take  bicabonate  of  soda.  A  certain  branded  article  costs  us  19.8 
cents.  We  buy  the  same  U.  S.  P.  product  from  another  manu- 
facturer, without  any  brand  ixame,  and  it  costs  us  8.2  cents.  There 
is  a  differential  of  141  percent.  That  seems  to  me  to  be  ample  to 
protect  that  manufacturer  from  the  hazards  of  competitive 
distribution. 

Here  is  another.  Take  lipsticks.  We  buy  a  nationally  advertisecj 
brand  that  costs  us  60  cents,  and  our  own  lipstick,  which  we  believe 
is  just  as  good  as  the  other,  because  fundamentally  they  are  all  the 
same,  costs  us  23  cents.  There  is  a  differential  of  161  percent  to 
protect  the  manufacturer  against  the  hazards  of  competitive 
distribution. 

Here  is  a  well-known  hand  lotion  that  costs  us  61  cents  when 
bought  from  a  national  advertiser.  We  make  our  own  in  our  own 
laboratory  and,  with  due  allowance  for  manufacturing  cost  and 
profit,  the  cost  to  us  is  22  cents.  There  is  a  differential  of  196  per- 
cent to  protect  the  goodwill  of  the  national  advertiser. 

Here  is  another  one,  a  very  common  household  product.  Parson's 
Ammonia.  The  manufacturer's  price  is  17.8  cents.  Our  own 
product,  made  according  to  recognized  chemical  standards,  costs  us 
9  cents,  as  compared  with  17.8  cents.  So  that  manufacturer  has'  a 
differential  of  98  percent  to  protect  his  investment  in  advertising  and 
goodwill.  We  think  that  is  ample  insurance  for  any  manufacturer 
to  exact  for  the  goodwill  that  may  be  in  his  brand.  We  buy  what- 
ever goodwill  may  be  in  a  brand  name  just  as  we  buy  the  physical 
article  itself.  After  we  have  bought  both  the  goodwill  and  the 
article  we  believe  we  should  be  free  to  sell  at  our  own  price. 

I  could  go  on  at  great  length  and  quote  many  authorities  on  this 
subject,  including  a  number  of  well-known  economists;  but  I  must 
point  out  before  I  close  my  remarks  that  the  main  trouble  in  the  retail 
trade  is  not  due  to  price  competition.  Dun  &  Bradstreet's  figures 
show  that  over  the  period  1923  to  1932  only  2.4  percent  failed  on 
account  of  competitive  forces. 

I  have  heard  much  about  the  retail  store  being  crowded  out  of 
business  through  price  cutting.  We  find  in  the  census  figures  between 
1929  and  1933  in  the  greatest  depression  in  history  that  there  was 
only  a  reduction  of  1.5  percent  in  the  number  of  retail  stores.  In 
1929  there  were  58,258  drug  stores,  and  in  1933  there  were  58,407 
drug  stores. 

Senator  McGill.  Does  that  include  chain  stores? 
.    Mr.  Walker.  It  does. 

Senator  Hatch.  You  do  not  mean  that  those  are  the  same  pro- 
prietors, do  you? 

.  Mr.  Walker.  That  is  the  number  of  drug  stores.  To  carry  my 
point  a  little  further,  the  University  of  Illinois  made  an  exhaustive 
study  of  mortality  in  retail  business  which  showed  that  this  branch 
of  the  retail  trade  had  the  lowest  business  mortality  rate.  That  is; 
amplified  and  supported  by  the  studies  of  the  University  of  Buffalo,; 
and  I  believe,  if  my  memory  serves  me  right,  the  last  survey  of  the 
Bureau  of  the  Census  shows  substantially  the  same  fact. 

There  is  so  much  that  can  be  said.  Let  me  close  with  a  brief  state-' 
ment  from  Prof.  F.  W.  Taussig,  one  of  our  best-known  economists,' 
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whose  name  is  familiar  to  the  members  of  the  committee.  He  made 
a  study  m  1916  of  resale  price  mamtenance.  In  19;J2  he  reaffirmed 
ms  earlier  conclusion: 

Th¥j  /'^^^l^^i^n  is  that  the  case  in  favor  of  price  maintenance  is  not  made  out 

merU  The?e  i«'«t?llT/'°^  «l^  ^^  ^°  T*^^^"  '^^  ^^^^^^^  appurtenance^? spec^i 
merit  .Ihere  is  still  less  a  pubhc  gam  from  compelling  retail  dealings  to  be  con- 
ducted m  the  good  old  way  and  at  the  good  old  expense  The  price-fixing  system 
would  not  indeed  seem  to  be  so  dangerous  as  to  clll  for  penal  treatment^  TdlZ 
not  portend  such  large  social  and  economic  difficulties  as  thrmcnopo^y  andU^^^^^ 

TrLiT^'''"^^'^  '^''^^  ^^  ^^^"'^S  with  contracts  in  restraint  of  trade  suffices* 
Treat  the  arrangements  as  contracts  of  this  kind,  not  criminal  in  their  nature 
S?«  "l*  ^'^  ^%h^"°ded  down,  but  unenforceable  ii  the  courts.     Let  the  retaUe? 
seU  as  he  sees  fit,  and  continue  to  trust  in  the  efficacy  of  competition  for  chlanen 
mg  the  methods  of  distribution,  and  in  the  good  sense  oHhe  pu^chas^^^^^^ 

XTd'alitaVeor  ^'^'^  ^'  ''^  '^"^  *'^^  ^^^^^  "^^*'  ^^  at^riceTXc^' a^e 

That  is  taken  from  Price  Maintenance,  by  Prof.  F   W   Taussig 
ii^erican  Economic  Review  Supplement,  volume  Vl,  no/l,  March 
lyib,  page  15. 

I  thank  you  very  much  for  your  kind  indulgence,  and  wish  I  had 
more  time  to  discuss  this  unportant  subject. 

Extension  of  the  Remarks  of  Q.  Forrest  Walker,  Economist  for  R    H 

Macy  &  Co.,  Inc. 

^f  'J^?®  chairman  has  granted  me  permission  to  reply  to  the  rebuttal  argumonts 
of  the  Senator  from  l^aryland.  Throughout  this  hearing  wcj  have  ?Sedlv 
emphasized  the  difficulty  of  any  adequate  discussion  of  thil  vitardistribution 
problem  under  the  severe  time  limitations  which  the  subcomSeeCs  found 
necessary.  This  is  most  unfortunate,  because  this  is  a  very  dangerous  prfce-fixiSg 
bill.     There  are  sinailar  limitations  with  respect  to  a  rebuttal  «tatement      Fo? 

tVC'ttt^roTv  on*s'  Q7"b'f""^V%"^t  Pr;ce  fixing,  reference  shouTd  be  mlZ 
^.r^L  ^f^^^J'y  o^  S.  97  before  the  Interstate  Commerce  (.^ommittee  of  the 
Senate,  Seventy-second  Congress,  first  session,  part  2,  pp.  12K-173      It  should 
also  be  noted  that  proponents  have  filed  a  special  N.  R   A  report  entitled  -Rp 
stnction  of  Retail  Price  Cutting  with  Emph^is  upon  the  Dr^gTnLstry  '^  TW^ 

^c^Zlt"^  T*  ^^^^  available  to  opponents  and  we  are  informed  that  only^dl 
copies  have  been  prepared  for  distribution  ^ 

f«nl^^  summary  argument  against  this  bill  I  have  demonstrated  that  the  re- 
H^Z  ?h^f  fjjbstantially  more  for  the  branded  item  than  the  indentical  unbranded 
Item;  that  this  substantial  excess  payment  is  wholly  adequate  to  cover  anv  riX 
bu^oMir^^'^-^f^'^  *^>"  manufacturer  may  ex^rien^e  in  c'l^petUive  distri? 
in  ihP  hr^«H  '^'  'Vvf^l*'  l^^  payment  which  the  retailer  makes  for  the  goodwiU 
m  the  brand  name;  that  after  the  retailer  has  bought  the  physical  article  as  well 

Tt  wW^"'  ^^^^T  "  ^V  ^**f l^  *^«^«^'  ^^  «h«^ld  be  Free  o  seU  thi  artTcle 
at  whatever  price  his  costs  and  business  judgment  may  indicate.     Wo  wiU  oass 

ri/h^^h-^*'*  *^^i  the  retailer  who  stocks  the  advertised  brand,  pr  motes  Hs 
sale  by  his  own  advertismg,  by  word  of  mouth,  and  by  appropriate  displav  in 

wni'^r.nf'?^"^  *^?  ^°>^  ''^^!?"  ^^  *^^  goodwiil'in  the  advertised  brand  Good- 
will IS  not  the  exclusive  creation  of  the  manufacturer.     If  the  record  clearlv 

«o?n*r  inlfn^'^-^*^^'''  ^^^  ^.'^^^"^  ^^^^  Maryland  apparently  belTcvertba^he?^^^^ 
inc^ListencT  ^"""^  '""  ^'  argument  on  goodwill.     I  am  unable    to  find  such 

«r.K  i^^^^^'^Vu^^^'^^^i  *^^*  P'"^^^  ^^  *^®  existence  of  some  competition  between 
unbranded  and  branded  merchandise  impairs  our  general  argunient  against  the 
vicious  and  monopolistic  character  of  this  price  fixing  we  do  not  believe  his  posi! 
tion  to  be  well  founded.  There  are  literally  hundreds  of  tLusads  of  paten  ed 
and  copyrighted  articles  now  identified  by  brand  name  or  tUle  wnich  Trl  pi^ 
tected  under  the  law  by  grant  of  the  exclusive  right  to  reproductir  There  a^ 
thousands  of  other  articles  not  protected  by  patent  or  copyright,  which  dominate 
their  respective  fields  and  enjoy  a  monopolistic  position  by  the  sheer  inX*t^ 
of  competitors  to  impair  a  strongly  advertised,  ably  merchandised  and  lone 
entrenched  trade  name.  Under  this  bill  these  legal  and  de  facto  monoD(5ie,?n 
production  would  be  granted  monopolistic  control  of  distributionc^  thei?  p?odScte? 
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The  Senator  fails  completely  to  recognize  that  there  are  clear-cut  ecollOfflJc 
distinctions  between  production  and  distribution.  He  ignores  the  fact  that  com- 
petition in  distribution  is  just  as  important  as  competition  in  production.  It  ia- 
not  sound  public  policy  to  demand  competition  in  production  ajd  deny  it  in* 
distribution.  Monopoly  is  not  less  obnoxious  to  public  interest  when  it  is  appliedl 
to  the  prices  at  which  goods  move  through  each  stage  of  distribution  to  the 
ultimate  consumer. 

Even  if  we  could  be  assured  of  some  public  agency,  not  provided  in  this  bill 
nor  in  the  State  resale  price-fixing  laws,  to  determine  when  "free  and  open  com- 
petition" between  brand  producers  existed,  the  fact  remains  that  such  an  agency 
would  be  engaged  only  in  enforcing  competition  between  producers.  All  com- 
petition in  pi  ice  between  the  distributors  of  the  particular  brand  or  brands  would 
be  abolished  by  resale  price  fixing.  These  costs  of  distribution  now  absorb  half 
or  more  of  the  final  retail  price.  Says  Dr.  Paul  D.  Converse,  well-known  author- 
ity on  marketing  problems,  in  his  Elements  of  Marketing  (Prentice-Hall,  Inc.. 
1935),  page  10: 

"The  total  cost  of  marketing  goods  in  the  United  States  in  1929  mav  be  esti- 
mated on  the  basis  of  the  census  data  as  $39,423,000,000  and  the  total  cost  of 
production  as  $36,169,000,000.  These  figures  include  values  created  by  manu- 
facturing, retailing,  farming,  wholesaling,  construction,  railroads,  lumbering, 
mining,  and  fishing.  They  are  not  complete,  since  public  utilities  and  most 
types  of  personal  service  are  excluded.  Nevertheless,  the  figures  are  large, 
accounting  for  a  total  value  of  $75,592,000,000.  Marketing  accounted  for  52.2 
percent  of  this  total  and  production  for  47.8  percent:  thus  marketing  is  more 
expensive  than  production.  Of  the  money  spent  for  goods  by  the  household 
consumer,  slightly  more  than  one-half  went  to  pay  the  costs  of  marketing,  and 
slightly  less  than  one-half  to  pay  the  costs  of  producing  goods." 

When  distribution  costs  absorb  half  or  more  of  the  final  retail  price,  it  is  not 
wise  public  policy  to  enact  legislation  which  will  remove  all  competition  between 
distributors  and  vest  control  of  the  prices  at  which  they  buy  and  sell  in  the  hands 
of  the  producers.  In  view  of  the  Senator's  other  statements  in  the  record,  we 
are  at  a  loss  to  reconcile  his  position  on  this  bill  with  his  well-known  opposition 
to  N.  R.  A.  price  fixing  and  other  monopolistic  practices  encouraged  by  that 
legislation. 

The  whole  system  of  price  fixing  proposed  in  this  bill  breeds  monopoly.  The 
real  purposes  are  not  obscured  by  the  smoke  screen,  fanfare,  and  ballyhoo  about 
so-called  loss  leaders.  This  legislation  has  been  sought  for  many  years  bj'  manu- 
facturers who  want  complete  monopoly  of  the  distribution  of  their  products. 
Through  their  wholesalers  and  in  turn  through  retailers,  they  are  the  real  motive 
power  behind  the  drive  for  price  fixing.  Price-fixing  power  is  seldom  sought 
with  the  altruistic  intent  of  protecting  the  small  dealer  and  the  consumer.  In 
U.  S.  V.  Addyston  Pipe  &  Steel  Co.  (85  Fed.  281  fif.),  the  court  said: 

"But  where  the  sole  object  of  both  parties  in  making  the  contract  as  expressed 
therein  is  merely  to  restrain  competition,  and  enhance  or  maintain  prices,  it 
would  seem  that  there  is  nothing  to  justify  or  excuse  the  restraint,  that  it  would 
necessarily  have  a  tendency  toward  monopoly,  and  therefore  would  be  void." 

It  would  unduly  amplify  the  record  to  quote  economic  and  other  authorities 
on  the  dangerous  monopolistic  features  of  price  fixing  in  production  and  distri- 
bution. The  fact  remains  that  the  consumer  is  never  protected  unless  prices  are 
set  by  the  free  action  and  interaction  of  competitive  forces.  This  bill  seeks  to 
abolish  them  with  respect  to  half  of  the  meat,  grocery,  clothing,  medicine,  cos- 
metic, and  sundry  other  expenditures  of  the  American  family. 

In  order  to  obscure  their  real  intent,  it  has  been  a  common  practice  for  pro- 
ponents of  this  legislation  to  allege  that  when  some  articles  are  sold  at  cut  prices, 
or  perhaps  occasionally  below  cost,  the  merchant  overcharges  the  public  on  his 
other  wares.  Persons  unfamiliar  with  retailing  are  often  impressed  with  these 
statements.  They  have  been  repeated  again  at  this  hearing.  Space  does  not 
permit  a  full  discussion  of  economics  of  retail  pricing,  but  the  argument  may  be 
fully  and  completely  scotched  by  quoting  from  a  book  on  resale  price  fixing  which 
was  financed  by  a  drug  manufacturer  who  has  taken  a  leading  part  in  the  price- 
fixing  controversy.  I  refer  to  Price  Cutting  and  Price  Maintenance  by  E.  R.  A. 
Seligman  and  R.  A.  Love  (Harper  Bros.,  1932).  From  pages  242-243  we  note 
the  following: 

"From  the  foregoing  discussion,  it  appears  that  the  current  arguments  on 
leader'  merchandising  have  emphasized  the  consumer's  loss  through  'baiting.'  To 
be  sure  a  store  depends  for  its  profits  on  associated  goods  rather  than  'leader* 
merchandise;  but  the  facts  which  show  the  absence  of  uniform  margins  within 
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fwf  ^''^-  disclose  little  more  than  a  pricing  policy  of  universal  application.    Until 

^omoetftoi^  ^.'ThV^^*  P'^""'^  ^"^  ^^t  ^^T"'^^«  «*^^k  «^  goods  exceed  thone  of 
competitors  on  the  same  goods,  we  have  little  reason  for  clainung  that  the  con- 
sumer loses  as  a  result  of  his  purchasing  from  stores  that  employ  the  laUer 

Uo'^^^^'^T^^V*^®  effectiveness  of  resale  price  maintenance  in  eUmjnating  misr 
rfn  Hn,?K?  '^^'*''^'^^"*'  ^V^  Undesirable  'baiting'  is  doubtful.  Hince  there  wo^ld 
fh/^rtZT^''^!^^-^'^^}^  ''""^^^  ^^  unprotected  articles  available  as  'leaders', 
unabated  Tr^i.^."'  ^^^  Probability  continue  and  the  existing  evib  would  be 
unabated.  This  argument  for  resale  price  maintenance  is  accordingly  not  strong." 
We  repeat  what  we  have  so  often  said  on  this  point.  If  the  consumer  is  now 
linnlK?  ^^  w*/"'i'  ^"^  overcharged  on  other  goods,  he  woSldTe  ^^01^^ 
Tf^^^L'^^^''^^^  ''''^f^.^  ^^?^T^  ^^  unregulated  private  price  iixing.  We  c^uSot 
safely  abandon  competition  between  distributors  and  rely  upon  the  selfish  inter, 
ests  of  producers  to  fix  fair  and  reasonable  prices  to  the  consunier 
nnSw.'l'''''"  rj^f^M""^  argument  nor  in  this  brief  rebuttal  statement  is  it 
possible  to  present  detailed  data  on  retail  operating  expenses.     It  would  undulv 

S^i^/i'''°'.^i^  P'^'!^*  *^"  ^'^^^'^  ^^^*^  ^r«^  unimpeachable  sources  on  the 
variations  in  retail  operating  expenses.  It  is  sufficient  to  sav  that  these  <-ostp 
show  wide  variation  as  between  individual  retailers  in  the  same  line  as  between 
retailers  in  different  lines  selling  the  same  items  of  merchandse?  as  between 
retailers  in  highly  populated  and  sparsely  populated  sections,  as  between  retaTlTrs 
using  different  methods  of  selling,  etc.     No  two  retailers  skiing  the  same  item 

to  establishmeir  '  ^^^  ^^^''  ^^^  ^*^"^'  "^P""'"^  ""^'^  ^''^  establishnS 

Since  selling  costs  show  infinite  variation,  the  fixed  uniform  sellfne  nrice  is 

rank  economic  stupidity.     Obviously,  no  manufacturer  and  contracin|  Retailer 

retlnei  aTd  toTh^:^^^^  *^  •"*  ^  '1*?^^  ""'^  ^^^^^^  ^«  ^^^'  ^"^  reasonableYo  othe? 
ro«t^  Tf  wnnM  K^  ?  ''''"'"^  Pui^^'f  "^^^'^  «o°^«  ^^^  sold  under  such  diverse 
ohtl.  ii  ''^"^^  b^  J^«*  as  reasonable  to  make  all  manufacturers  of  a  given  article 
charge  the  same  price  on  the  theory  that  their  individual  costs  are  identical  If 
economic  variation  in  costs  is  essentially  characteristic  of  production,  it  seqiallv 
f nTl*T'^- '  ""^  distribution  If  it  is  logical  to  permit  the^low-cost  manufac  urer 
to  seek  business  by  selhng  at  lower  prices  than  his  competitors,  we  can  find  no 
logical  basis  for  denymg  the  same  right  to  the  distributor.  As  the  Senator  a pt^y 
Ses  J'  'tT1^%^^  '^"*I;^'*  t.^H"^  ^'^*^  ^^'  necessities  of  life  must  bfof  public 

ietan  Pomr.;! iJtr,  a  5^''''^  ^""^^^^  ^^^  ""^'^'''^  ^^s^ly  P^r^^lt  the  elimination  of 
retail  competition  and  entrust  price  making  in  distribution  to  the  ownerK  of 
advertised  brands  and  labels  who  seek  this  p<nver  behind  a  smoke  screen  of  Llk 

minor  slgnffic^^^^^^^^^^     ^^^'^  '^'  ^'"^'"^  ^^"^^^'^^^  *^  ^^  ^  problem  of  relatively 
It  is  no  defense  to  say  that  contracts  sanctioned  under  this  bill  are  whollv 

thlTxcZ"n*orNew^^^^^^  St'.f*"'^^  "f.^  ""'''  ^^^^  ^  price-fixing  contract,  wlll 
tne  exception  of  JNJew  York  State  where  the  provision  has  been  invalidated  these 
State  resale  price-fixing  laws  make  the  prices  fixed  in  a  single  (contract  binding 
on  parties  not  privy  to  the  contract.  Such  provisions  violate  f/mdanK^ntThial 
CcSll;Tn^hV«h^"^*^"l^^  *!;^^  ^^^  ultimately  be  sustaineSTn  our  courts 
bonstVtnt  o;«?  fhltfr^  of  such  a  provision  or  in  the  event  it  is  declared  un^ 
constitutional,  the  fact  remains  that  many  important  brands  are  so  well  en^ 
trenched  that  the  retailer  cannot  afford  not  to  sign  a  contract,  if  sucl^ontracts 
are  finally  legalized  in  interstate  commerce.     hI  could  not  po«sfbly  o%raTe  ^ 

t^u^^s^gh^tt  bf  t^^^^^^^^^  ^'  ^--'^^  ^^^-  -  -^'^»^  thJfix^dTi.e 

.rJ^«i^;r^^^ol^^ 

measure  to  make  possible  price  fixing  bv  contract  is  necessa  v  to  Tem^^^^^  the 
deficiencies  of  capital  in  small  corporations.     Under  bonS7ugencrthe  r)ro 

v^  en"it?ed"rfix'y-'n*^'  ^T"^*""*  "^^  "/  distribution  and  a^  a'Sibuto  "S 
is  entitled  to  fix  his  own  selhng  prices.    It  is  quite  another  thing  to  propose  leiris^ 

Jr^hnr*''  l\g^l^^^ contracts jv-hich  will  give  the  producer  effective  cKol  o    S 

nrofif  or  1±  '^^^  ""^^f^  ^^%^^'  ^"^^«*^d  '"^  ^o"«y  ^"d  assumed  no  risk  o? 
?«cn  K  ^-  ^'^i^  ^  ^'''''^  °^  economic  chiseling  which,  in  the  long  run  ra^ 
easily  become  very  dangerous  to  the  economic  survival  of  the  small  deader    ^^ 

t^ib,  fion'f«'-rr^^l''"  *^^*  \^^  ^^^^^^^*  ^»-  ^^'  invested  his  c"pitffn-<*i2 
tribution  faculties  has  property  rights  which  are  entitled  to  protection      ThTre 

IS  no  equity  m  a  system  of  price-fixing  contracts  which  effecivdnars  him 
from  using  those  facilities  as  his  business  judgment  may  diS     Tnd  we  p^y, 
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add  that  it  is  impossible  to  reconcile  the  concept  of  ownership  in  the  ordinary 
articles  of  everyday  trade  with  restraints  on  their  alienation. 

If  there  is  something  wrong  in  the  system  of  price  control  approved  in  the 
General  Electric  decision,  if  it  creates  social  injustices  within  the  power  of  the 
Congress  to  remedy,  then  an  attempt  should  be  made  to  make  it  illegal.  Lack 
of  capital  with  which  to  establish  agencies  is  not  a  business  infirmity  which  is 
properly  remedied  by  the  passage  of  legislation  which  places  existing  channels 
of  distribution  in  economic  jeopardy.  In  passing,  we  may  say  that  agency  is 
not  always  an  unmixed  business  blessing.  Its  risks  are  so  great  that  many 
manufacturers,  large  and  small,  prefer  to  avoid  them. 

We  note  briefly  the  argument  that  automobile  prices  are  fixed  by  agency 
arrangements.  Surely,  the  Senator  must  be  aware  tliat  the  so-called  fixed  price 
for  automobiles  is  a  fiction  so  far  as  the  ultimate  buyer  is  concerned.  Used-car 
valuations  vary  from  dealer  to  dealer  and  the  list  price  is  not  a  final  fixed  retail 
price  in  any  practical  sense.  Perhaps  only  the  buyer  without  a  trade-in  ever 
pays  the  list  price,  and  there  are  many  exceptions  even  in  those  cases. 

Finally,  we  cannot  fail  to  note  the  Senator's  very  proper  concern  for  the  small 
dealer.  It  is  our  carefulW  considered  opinion,  after  long-study  of  distribution 
problems,  that  priee  fixing  whether  in  the  form  proposed  in  this  bill  or  otherwise, 
will  never  aid  in  solving  the  problems  of  the  small  dealer.  It  would  not  only 
deprive  him  of  liis  independence,  place  his  margins  in  the  hands  of  the  producer, 
and  reduce  him  to  economic  vassalage,  but  it  would  crowd  the  field  with  so  many 
other  distributors  of  brands,  that  his  survival  would  be  seriously  menaced.  Too 
often  he  is  simply  the  shield  behind  which  special  privilege  seeks  to  get  more 
firmly  entrenched. 

In  all  of  these  distribution  controversies  there  is  a  tendency  to  overlook  or 
perhaps  wholly  ignore  the  effects  of  proposed  measures  upon  the  family  pocket- 
book.  After  all,  there  are  some  120,000,000  consumers  upon  whom  unregulated 
private  price  fixing  would  simply  impose  unwarranted  and  unnecessary  burdens. 
Price  fixing  makes  the  abundant  life  more  costly  for  the  average  man  and  woman. 
In  this  connection,  the  comment  of  the  Federal  Trade  Commission  in  its  Report 
on  Resale  Price  Maintenance,  part  II,  page  160,  is  particularly  pertinent: 

"The  fact  is  that  consumers  live  on  different  economic  levels  and  have  varying 
standards  of  living.  To  the  housewife  purchasing  on  the  basis  of  $10,000  family 
income,  fine  store  fixtures,  roomy  aisles,  beautiful  displays,  courteous  salespeople, 
credit  and  frequent  and  expensive  delivery  services  may  be  worth  the  additional 
cost.  ^  To  ask  the  wife  of  the  day  laborer  to  pay  the  price  necessary  to  cover  the 
additional  cost  on  any  goods  that  both  families  use  may  be  asking  her  to  pay  for 
service  which  she  cannot  afford  and  which,  therefore,  she  does  not  desire,  because 
every  cent  saved  in  buying  may  mean  ability  to"  satisfy  to  some  extent  wants  that 
otherwise  would  remain  un^ratified." 

And  the  price  fixing  here  proposed  does  just  that. 

STATEMENT  OF  HUGH  F.  HALL,  ASSISTANT  WASHINGTON  REP- 
RESENTATIVE OF  THE  AMERICAN  FARM  BUREAU  FEDERATION 

Mr.  Hall.  My  name  is  Hugh  F.  Hall.  I  am  the  assistant  to  the 
Washington  representative  of  the  American  Farm  Bureau  Federation. 

The  subject  matter  of  this  bill  is  a  point  that  the  American  Farm 
Bureau  Federation  has  had  in  mind  for  a  decade,  I  guess.  It  is  per- 
haps that  long,  or  it  may  be  longer  ago  when  the  Federation  adopted  a 
resolution  opposing  the  principle  of  resale  price  maintenance.  The 
Federation  is  opposed  to  it  because  it  believes  it  is  inherently  unsound. 

The  situation  with  respect  to  the  farmer  and  the  effect  upon  him 
that  would  follow  from  this  law  is  such  as  I  think  would  result  most 
necessarily  in  an  increase  in  the  disparity  between  the  income  and 
purchasing  power  and  outgo  on  the  part  of  the  farm  population.  I 
might  state  that  our  membership  is  composed  of  some  300,000 
ttiembers  distributed  over  37  States.  The  approximate  number  of 
people  involved,  I  suppose,  would  be  1,200,000  or  1,500,000. 

Agriculture  sells  by  the  same  efforts  and  the  same  methods  that 

'am  Smith  analyzed  in  the  sixteen  hundreds.  I  think  there  are  very 
few  other  lines  of  activity  similarly  situated. 
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Senator  Hatch.  I  do  not  want  to  interrupt  you,  but  you  made  the 
statement  a  moment  ago  that  this  bill  would  tend  to  increase  the  dis- 
panty  between  what  the  farmer  sells  and  what  he  buys 

Mr.  Hall.  I  think  it  would. 

Senator  Hatch.  The  only  reason  you  could  advance  for  that  would 
be  that  this  bill  would  have  the  eflFect  of  raising  the  price  of  what  the 
farmer  buys. 

Mr.  Hall.  That  is  true. 

Senator  Hatch.  That  is  your  idea? 

Mr.  Hall.  That  is  our  conclusion. 

This  subject  has  been  treated  at  some  length  in  Senate  Document 
JNo.  13,  in  the  74th  Congress.  I  commend  to  the  committee's 
attention  the  charts  on  page  2. 

Senator  Hatch.  Senate  Document  No.  13? 

Mr.  Hall.  Senate  Document  No.  13.  I  cite  that  because  it  seems 
to  me  It  IS  especially  mformative  in  respect  to  this  subject  of  price 
mamtenance  and  price  rigidity. 

^  Another  point  that  I  think  is  interesting  from  the  consumer's  angle 
IS  Illustrated  by  a  remark  I  heard  a  man  make  the  other  day.  In  that 
particular  household  that  man  said  he  does  the  grocery  buying  He 
has  found  that  he  has  to  shop  at  four  groceries  to  get  the  best  prices 
It  a  policy  such  as  is  embodied  in  this  bill  were  permit  ted,  then  a  con- 
sumer would  not  have  to  go  to  four  groceries.  There  would  not  be 
the  same  competition  existing  between  those  four.  I  don't  think 
that  IS  ve^  wholesome.  The  consumer,  while  he  does  not  have  the 
ability  to  bargain  that  the  retailer  has,  nor  does  the  retailer  have  the 
abihty  to  bargain  that  the  jobber  and  others  have,  yet  he  does  have 
some  bargammg  power,  as  evidenced  by  that  illustration 

benator  Tydings.  Will  you  permit  an  interruption?  I  do  not 
want  to  consume  your  time.  If  you  would  rather  I  would  not  I 
will  not.  ' 

Mr.  Hall.  Go  right  ahead. 

Senator  Tydings  Your  argument  seems  to  be  predicated  on  the 
statement  that  a  bill  of  this  kind  will  destroy  competition  and  make 
for  ngidity  of  pnces.  Take  the  case  of  canned  com  or  tomatoes  or 
almost  any  other  staple  product.  There  are  probably  a  thousand 
different  brands  of  canned  corn. 

Mr.  Hall.  There  may  be.     I  am  not  informed. 

benator  Tydings.  If  the  prices  get  too  high,  woidd  not  the  condi- 

aV^  u^"^P®  tx^^^i?  ^^^^  ^^®  manufacturer  to  sell  as  low  as  another? 

Mr.  Hall  Well,  the  tendency  would  be  for  each  manufacturer  to 
try  to  meet  the  pnces  of  his  competitors. 

Senator  Tydings.  Suppose  a  manufacturer  could  not  get  liis  prod- 
uct into  the  groceiy  stores,  would  he  not  be  tempted  to  cut  his  prices 
to  the  retailer  and  keep  his  product  moving  to  the  consumer? 

Mr,  Hall.  He  would. 

iJ^fA^^'''''''?h^^^''  '\7'''^^  ^^^^^  ^^^  ^  ^^y  ^«  an  absolute 
fact  this  biU  would  destroy  all  competition,  would  it? 

Mr.  Hall.  Perhaps  that  is  too  strong  a  statement 

benator  Tydings.  I  do  not  want  to  consume  your  time.    Just 

^Iw'ould  benefit  from~  ^'"^  ^'^"^""'  "  '''''  ^^^  manufacturer 

=i.?i^^^-^\'^'^;i.^''^-^^^''?^^t?''i  V^  ^^  ^''^^  provide  the  mamifacturer 
shall  dictate  the  pnce  at  which  the  retailer  shall  sell. 
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Senator  Tydings.  Suppose  they  make  it  too  high,  would  not  an- 
other manufacturer  come  in  and  get  the  volume  of  business,  like  Macy 
does  in  New  York? 

Mr.  Hall.  I  don't  want  to  carry  the  argument  too  far. 

Senator  Tydings.  You  oppose  it  because  apparently  the  manufac- 
turers might  combine? 

Mr.  Hall.  I  don't  mean  to  imply  that,  but  I  do  mean  to  state  that 
a  manufacturer  would  be  able  to  dictate  to  a  retailer  the  price  at  which 
a  commodity  should  be  sold.  I  don't  think  that  would  be  good,  so 
far  as  the  farming  population  is  concerned.  Our  products  are  mer- 
chandized along  the  auction  Une. 

I  think  the  point  was  made  with  respect  to  the  merchandising  of 
automobiles,  and  that  the  manufacturer  very  largely  determines  the 
price  at  which  they  shall  be  sold.  I  would  like  to  call  attention  to 
the  fact  that  I  doubt  whether  that  is  a  true  state  of  agency.  The 
manufacturer  of  automobiles  shares  the  risk  of  his  enterprise  in  each 
locahty. 

Senator  Tydings.  So  does  the  manufacturer  of  any  other  article. 

Mr.  Hall.  And  while  I  don't  know  whether  I  state  this  correctly 
or  not,  I  think  something  Uke  90  percent  of  the  automobiles  that  are 
merchandised  involve  second-hand  cars. 

Senator  Tydings.  And  the  agent  winds  up  holding  the  bag? 

Mr.  Hall.  That  may  be  true. 

Senator  Tydings.  I  have  been  in  conference  with  about  200  of  them 
in  the  last  60  days. 

Mr.  Hall.  I  think  I  have  made  my  point. 

Senator  Hatch.  Your  reasons  are  based  largely  on  the  proposition 
that  such  bills  tend  to  raise  the  price  of  articles  to  the  consumer. 

Mr.  Hall.  That  is  right. 

Senator  Hatch.  What  do  you  think  of  the  argument  advanced 
by  Mr.  Rogers  that,  when  a  consumer  goes  into  a  drugstore  and  buys 
a  50-cent  tube  of  toothpaste  for  39  cents,  before  he  gets  out  he  invari- 
ably buys  a  15-cent  toothbrush  for  50  cents?  You  are  famihar  with 
that  line  of  argument?    Have  you  made  any  study  along  that  hne? 

Mr.  Hall.  No;  I  have  not  made  any  study  on  that  subject.  I  did 
not  hear  all  of  Mr.  Rogers'  statement.  I  am  not  an  economist,  and 
don't  know  anything  about  merchandising  other  than  what  I  come  in 
contact  with  as  a  consumer. 

Senator  McGill.  If  the  law  would  permit  the  fixing  of  minimum 
prices,  those  minimum  prices  would  generally  be  the  actual  retail  sale 
prices,  would  they  not? 

Mr.  Hall.  Yes.  We  think  there  is  a  harmful  effect  in  the  principle 
followed  by  this  bill.  As  shown  on  page  8  of  Senate  Document  13, 
agricultural  prices  dropped  6  percent,  whereas  production  dropped 
80  percent;  agricultural  commodities  dropped  63  percent  in  price,  and 
production  dropped  6  percent. 

Senator  McGill.  That  was  over  what  period? 

Mr.  Hall.  From  1929  to  the  spring  of  1932. 

I  have  nothing  further  to  say. 
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STATEMENT  OF  HON.  MILLARD  E.  TYDINGS,  A  SENATOR  FROM 

THE  STATE  OF  MARYLAND— RESUMED 

Senator  Tydings.  Mr.  Chairman,  it  is  not  necessary  for  me  to  tell 
this  committee  that  I  have  opposed  all  bills  in  Congress  Hke  the 
iS.  R.  A.  and  A.  A.  A.  and  others,  because  I  did  not  beheve  in  the 
economics  they  contained.  I  think  tlie  argument  made  by  the  repre- 
sentative of  Macy  &  Co.  was  a  very  good  argument  and  eccmomically 
IS  generally  sound.  However,  it  seems  to  me  he  did  meet  himself 
coming  back.  First,  he  says  loss-leader  selling  is  only  about  1  percent 
of  the  total  volume.  Therefore,  his  argument  that  goods  are  sold  at 
excessive  cost  must  be  predicated  on  the  very  figure  of  99  percent  of 
the  sales  which  he  Idmself  offered,  namely,  that  buyers  buy  99  per- 
cent of  their  needs  from  concerns  at  higlier  prices  than  actual  cost  and 
sell  99  percent  of  them  above  cost.  I  do  not  just  see  where  the 
conclusions  are  sound,  because  the  illustration  he  uses,  in  my  opinion, 
disproves  his  argument.  We  are  dealing  with  loss-leader  seUing  only. 
^  If  there  is  a  small  amount  of  loss-leader  selling  and  I  do  not 
believe  it  is  large— then  why  are  not  prices  raised  now  on  the  articles 
which  are  not  loss-leader  sales?  Does  not  Macy  sell  them  at  attrac- 
tive pnces  but  at  above  cost  to  Macy.  Why?  Simply  because  tliere 
is  the  element  of  competition  present.  All  of  this  argument  in 
opposition  to  the  bill  is  based  upon  the  theory  that  th(^  manufacturers 
will  hx  prices  among  themselves.  He  is  no  more  permitted  to  do 
this  under  the  pending  bill  than  he  is  under  the  Sherman  Act:  that 
provision  is  not  changed  in  the  pending  bill  at  all. 

The  manufacturer  can  follow  his  particular  article  through  to  the 
consumer  as  to  minimum  cost,  and  if  he  raises  the  price  above  the 
normal  level  his  competitor  comes  in  and  takes  his  business  away  from 
mm.  That  argument,  in  my  opinion,  has  never  been  successfully  met 
^u'  ^?7^^^y  "^^^  h^s  talked  against  the  philosophy  of  this  bill.  If 
this  bill  permitted  the  manufacturers  to  combine  among  themselves 
and  tix  prices,  I  would  be  the  last  one  to  father  it.  This  is  not  per- 
mitted. As  I  see  it,  the  element  of  competition  is  never  absent,  but  it 
does  protect  the  manufacturer  and  the  retailer,  and  does  protect  the 
consumer. 

As  far  as  the  policy  of  Congress  is  concerned,  it  having  passed  the 
bherman  Antitrust  Act  and  the  Federal  Trade  Act,  there  is  no  reason 
why  Congress  could  not  change  its  whole  policy  if  it  wished  to  do  so 
Ihere  is^noTeason  why  that  policy  now  expressed  should  be  treated  as 
the  word  of  God  or  as  a  part  of  the  Decalogue,  if  in  the  interest  of  fair 
play  changes  are  found  to  be  desirable, 

I  will  concede  there  may  be  defects  in  the  bill,  and  I  would  be  the 
last  one  to  say  there  cannot  be  any  abuses  arising  under  it.  We  are 
up  against  the  question  of  whether  we  want  to  protect  small  business 
enterpnses  against  powerful  aggregations  of  capital.  That  is  the 
fundamental  question  before  this  Congress.  I  am  not  out  to  destroy 
big  business,  but  I  beheve  it  must  be  regulated.  I  believe  it  must  be 
properly  regulated  in  the  interest  of  the  small  businessman  and 
retailer,  as  well  as  the  consumer,  for  not  to  regulate  it  so  the  small 
businessman  can  survive  is  to  tend  toward  monopoly  and  no  com- 
petition at  all. 
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The  statement  was  made  that  these  matters  are  matters  of  private 
concern  and  not  pubUc.  I  refute  that  very  strongly.  The  matter  of 
contracts,  dealing  with  the  necessities  of  human  Ufe,  must  be  of  public 
concern. 

I  will  say  to  the  opponents  of  this  bill,  if  we  do  not  meet  this  problem 
now,  in  5  or  10  years  you  will  have  to  meet  a  more  drastic  solution  of  it. 
The  day  is  going  to  come  when  this  fight  will  be  brought  upon  you 
10  times  as  hard  as  it  is  now.  We  need  large  aggregations  of  capital 
as  well  as  small  businessmen.  Each  is  a  part  of  our  economic  life. 
But  the  small  businessman  is  entitled  to  a  reasonable  amount  of 
protection,  and  he  must  have  it.  If  he  do(is  not  survive  the  public 
is  at  the  mercy  of  the  larger  concerns. 

If  there  are  100  kinds  of  toothpaste  and  one  manufacturer  fixes 
a  minimum  price  which  is  too  high  the  other  99  manufacturers  will  take 
his  business  away  from  him. 

Here  is  another  angle  for  the  committee  to  consider.  We  know 
there  are  many  big  business  concerns  that  regulate  their  prices  in 
interstate  commerce.  Take  automobiles  as  an  example.  The  manu- 
facturers of  automobiles  fix  the  price  at  which  consumers  will  buy 
them.  If  Congress  will  permit  that  in  interstate  commerce,  then  it 
must  concede  to  the  small  businessman  a  comparable  advantage, 
or  it  must  eliminate  the  right  of  the  large  manufacturer  to  carry  his 
price  down  to  the  consuming  public.  If  the  large  automobile  con- 
cerns may  regulate  their  prices  in  interstate  commerce  because  of 
their  great  financial  ability  to  establish  agencies,  you  must  give  the 
little  businessman  a  comparable  right,  or  he  cannot  stay  in  business. 

It  might  be  that  only  1  or  2  percent  have  failed  in  business  in  the 
last  5  or  6  years,  but  who  knows  whether  in  the  next  5  years  it 
will  be  20  or  30  percent.  The  sole  purpose  of  this  law  is  not  to  destroy 
competition,  but  to  give  the  small  businessman  an  equal  chance  to 
carry  on,  and  unless  you  do  that  you  gentlemen  opposing  the  bill  will 
rue  the  day  you  did  it,  because  you  are  going  to  be  confronted  with 
more  drastic  regulation  in  the  future. 

Senator  McGill.  What  is  the  purpose  of  the  language  in  lines  9 
and  10  on  page  1  of  the  bill,  *'or  other  conditions  for  the  resale  of  a 
commoditv"? 

Senator  Tydings.  There  might  be  a  condition  when  you  must 
have  a  time  limit.  There  are  many  goods  that  are  perishable,  many 
goods  that  may  have  gone  out  of  style,  and  similar  matters.  The 
point  was  made  by  Macy  &  Co.'s  representative  that  there  should  be 
some  provision  in  the  bill  to  meet  trade  conditions.  I  think  that  is  a 
good  point.  There  might  come  a  time  when,  because  of  changes  in 
style,  a  concern  would  be  prevented  from  disposing  of  a  large  amount 
of  product. 

Senator  Hatch.  It  is  rather  difficult  to  draw  the  line. 

Senator  Tydings.  It  is.  I  would  rather  have  the  Federal  Trade 
Commission  do  that. 

Mr.  Walker.  Mr.  Chairman,  I  would  like  to  answer  the  Senator 
from  Maryland,  if  I  may  be  permitted  to  amplify  my  remarks  in  the 
record. 
,  Senator  Hatch.  You  will  be  given  permission  to  do  that. 
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STATEMENT  OF  E.  F.  KELLY,  WASHINGTON,  D.  C,  SECRETARY  OF 
THE  AMERICAN  PHARMACEUTICAL  ASSOCIATION 

Senator  Tydings.  The  next  witness  is  Dr.  E.  F.  Kelly  of  Wash- 
ington. 

Mr.  Kelly.  Mr.  Chairman,  I  am  secretary  of  the  American 
Pharmaceutical  Association,  former  secretary  of  the  National  Retail 
Drug  Code  Authority,  and  a  member  of  the  Maryland  State  Board  of 
Health.  In  the  very  limited  time  that  remains  1  would  like  to 
emphasize  these  facts: 

The  conditions  which  now  so  seriously  affect  retail  distribution  and 
which  the  measure  under  consideration  is  intended  to  relieve,  are  not 
of  recent  origin  and  are  to  a  large  extent  the  cumulative  results  of  the 
long-continued  practice  of  destructive  price-cutting  or  loss-leader 
selling.  These  conditions  have  now  reached  the  stage  where  they 
threaten  the  existence  of  the  small  retail  business  of  tlie  country  and, 
therefore,  raise  an  important  social  as  well  as  economic  problem.  The 
interests  of  the  manufacturer,  producer,  and  wholesaler  are  directly 
involved  and  most  important  of  all,  the  welfare  of  the  consumer. 

The  situation  may  be  set  out  in  the  following  facts  taken  from  the 
United  States  Census  of  Distribution  and  from  other  reports  of  the 
Department  of  Commerce. 

In  1929,  a  year  of  prosperity,  there  were  in  the  United  States 
481,891  stores  engaged  in  selling  foods  having  a  total  value  of 
$10,837,421,000.  Of  these  stores,  218,()53  or  45  percent  had  total  net 
sales  of  less  than  $10,000  with  an  average  of  $4,040.  In  1933,  a  year 
of  depression,  the  total  number  of  food  stores  had  decreased  only 
8,916,  or  2K  percent,  but  the  number  with  total  net  sales  of  less  than 
$10,000  had  increased  to  294,724  or  65  percent  of  all  food  stores,  and 
their  annual  sales  volume  had  dropped  to  an  average  of  $3,500.  ' 

In  1929,  the  food  stores  employed  725,407  part-time  and  full-time 
employees  receiving  an  average  annual  wage  of  $1,061  per  employee. 
In  1933,  the  number  of  employees  had  decreased  to  082,985  and  the 
average  annual  wage  to  $861  per  employee. 

In  1929,  there  were  58,258  retail  drug  stores  in  the  United  States, 
of  which  10,383,  or  almost  20  percent,  had  total  net  sales  of  less  than 
$10,000  with  an  average  of  $5,700  per  store.  In  1933,  the  number  of 
drug  stores  was  approximately  the  same  but  the  number  with  total 
net  sales  of  less  than  $10,000  had  increased  to  25,027,  or  about  43 
percent  of  all  drug  stores,  and  their  annual  sales  volume  had  dropped 
to  an  average  of  only  $5,100  per  store. 

In  1929,  the  drug  stores  employed  179,000  part-time  and  full-time 
employees  receiving  an  average  of  $1,260  per  employee.     In  1933 
the  number  of  employees  had  decreased  to  154,425  and  the  average 
annual  wage  to  $985  per  employee. 

A  similar  situation  exists  in  the  other  divisions  of  retail  distribu- 
tion, as  can  be  shown  from  the  census  reports. 

The  situation  in  all  the  branches  of  retaiUng  is  summarized  in  the 
following  quotation  from  the  ,1933  report: 

More  than  64  percent  of  aU  stores  in  1933  did  less  thaii  $10,000  of  Annual 
business  and  accounted  in  the  aggregate  for  13.85  pewent  of  the  total  of  retaU 
sales.  In  contrast,  nearly  one-half  of  the  business  was  done  in  85.531  stores 
whose  annual  sales  exceeded  $50,000  each,  although  they  constituted  only  5  61 
percent  of  the  total  number  of  stores.  ' 
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This  trend  shows  that  the  small  retail  distributors  are  rapidly 
approaching  the  time  when  they  will  be  forced  completely  out  of  an 
independent  business  existence  because  it  must  be  evident  that  they 
cannot  make  a  reasonable  living  for  themselves  and  their  families 
and  their  employees  on  such  small  annual  sales.  Even  if  this  situa- 
tion were  the  outcome  of  fair  methods  of  competition  or  of  inefficiency 
in  the  conduct  of  business,  it  would  still  be  deplorable  in  its  effects  on 
society  as  a  whole.  These  small  businesses  have  been  and  are  the 
backbone  of  the  communities  of  this  country.  It  is  of  the  greatest 
importance 'th«t  they  be  given  the  opportunity  to  continue  as  self- 
supporting,  independent  business  organizations  and  also  that  they  not 
be  completely  removed  from  the  field  of  competition. 

If  we  ask  ourselves,  honestly  whether  we  want  this  country  to 
become  a  nation  of  clerks  or  to  remain  a  nation  of  opportunity  for 
individual  enterprise,  there  can  be  only  one  answer  consistent  with 
American  ideals. 

It  is  well  known  that  price-cutting  is  applicable  to  trade  marked  or 
otherwise  identified  articles  to  a  greater  extent  than  to  unidentified 
articles,  and  that  the  proportion  of  identified  articles  has  increased 
^emendously  during  the  last  50  years  especially  in  retail  distribution. 
Through  modern  advertising  methods,  identified  articles  are  made 
known  to  the  public  and  are,  therefore,  more  effectively  employed  as 
loss  leaders.  Price  cutting  has  now  become  so  extreme  that  it  is 
injuring  the  retailer,  the  wholesaler,  the  manufacturer,  and  the  public, 
because  in  the  long  run  losses  on  loss  leaders  must  be  recouped  by 
hig:her  prices  on  other  articles.  The  little  business  is  unable,  because 
of  its  smaller  purchases,  to  meet  the  unfair  competition  thus  brought 
about  and  the  manufacturer  is  at  the  mercy  of  the  destructive  price 
cutter,  since,  without  the  legislation  proposed,  he  cannot  protect  the 
property  right  he  has  built  up  in  the  articles  bearing  his  trade-mark, 
brand  or  name. 

As  Mr.  Justice  Brandeis  so  well  expressed  it  in  1913: 

A  single  prominent  price  cutter  can  ruin  a  market  for  both  the  producer  and 
the. regular  retailer,  and  the  loss  to  the  retailer  is  serious.  On  the  other  hand, 
the  consumer's  gain  from  price  cutting  is  only  sporadic  and  temporary. 

Because  of  the  collapse  of  the  N.  R.  A.  codes  of  fair  competition, 
students  of  the  problem  of  retail  price  cutting  beheve  that  its  solution 
now  hes  in  some  form  of  reasonable  price  control  b^  the  respective 
States.  This  approach  is  elastic  and  permits  variations  to  meet 
local  conditions.  The  experience  gained  thus  far  from  price-control 
systems  in  operations  shows  that  they  can  be  so  regulated  as  to  bring 
about  protection  against  price  cutting  without  penalizing  the  con- 
sumer through  higher  aggregate  prices. 

It  is  fortimate  that  a  study  of  price-control  methods  thus  far 
employed  in  this  country  has  just  been  completed  by  the  Government. 
I  refer  to  the  report  entitled  "Restriction  of  Retail  Price  Cutting  with 
•Emphasis  on  the  Drug  Industry",  issued  by  the  Division  of  Review 
of  the  National  Recovery  Administration.  I  wish  to  file  a  copy  oif 
this  report  with  the  committee  and  to  suggest  that  it  be  studied  in 
the  deliberations  on  this  proposed  bill. 

This  report  covers  the  historical  background  of  the  movement  to 
correct  the  evils  of  price  cutting  and  Toss  leader  selling  from  its 
inception  to  the  present  time ;  and  provides  a  review  of  the  legislation 
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proposed  and  enacted  and  the  results  of  price-stabilization  systems 
in  operation.     It  also  analyzes  the  court  decisions  on  the  subject. 

I  beheve  this  report  presents  the  following  facta  concerning  the 
operation  of  the  Retail  Drug  Code  and  the  Cahfornia  fair  trade  law, 
which  it  discusses  in  great  detail: 

First.  The  report  shows  that  the  present  drive  for  State  fair-trade 
laws  is  fundamentally  a  movement  of  small  independent  retailers 
and  not,  as  its  opponents  would  have  us  beheve,  an  effort  of  manu- 
facturers to  achieve  a  monopoly.  A  brief  look  at  the  facts  must 
convince  us  that  this  is  so.  No  manufacturer  can  operate  under  the 
fair-trade  laws  unless  his  product  is  in  free  and  open  competition  with 
similar  products;  and  this  very  competition  prevents  any  manufac- 
turer from  arbitrarily  raising  his  prices  to  the  consumer.  '  ^\jiy  man- 
ufacturer who  did  so  would  lose  his  business  to  competing  nationally 
advertised  and  private  brands,  especially  the  latter.  Furthermore, 
there  is  absolutely  no  way  under  the  law  that  competing  manufac- 
turers can  enter  into  agreements  to  raise  prices.  The  antitrust  laws 
would  prevent  such  an  attempt,  and  the  State  fair-trade  laws 
absolutely  prohibit  it. 

Second.  The  report  shows  that  under  the  Retail  Drug  Code  prices 
to  the  consumer,  in  the  aggregate,  decreased.  Tliis  result  is  wholly 
opposite  to  what  the  opponents  of  this  code  predicted,  but  it  is  easily 
explainable.  Prior  to  the  code,  relatively  few  items  were  sold  at 
deeply  cut  prices  as  loss  leaders,  and  the  vast  majority  of  the  10,000 
items  handled  by  drug  stores  remained  at  a  higher  level.  Price 
cutters  needed  only  a  few  items  to  accomplish  their  purposes  and  to 
demoralize  the  businesses  of  small  dealers.  The  code  naturally 
raised  the  prices  on  these  few  loss  leaders;  but  at  the  same  time  it 
had  another  important  effect.  Price  cutters,  deprived  of  the  right 
to  sell  loss  leaders  below  the  code  minimum  price,  sought  to  attract 
customers  by  selling  a  large  number  of  standard  articles  at  exactly 
the  code  minimum  price;  and,  small  dealers,  previously  afraid  to  en- 
gage m  price  cutting  because  of  the  depths  to  whicfi*  it  might  lead 
them,  began  lowering  their  prices  under  the  code  on  a  wide  range  of 
products,  secure  in  the  knowledge  thai  the  practice  could  no  longer 
go  out  of  control.  The  net  result  was  that  far  more  prices  went 
down  than  went  up;  and  the  consumer  experienced,  in  the  aggregate, 
a  reduction  of  his  drug  and  cosmetic  costs. 

Another  factor  in  the  reduction  of  prices  to  the  consumer  was  a 
reduction  of  prices  by  a  large  number  of  manufacturers.  At  the 
hearing  of  the  Senate  Finance  Committee  on  the  ccintinuation  of 
N.  R.  A.,  in  the  spring  of  1935,  it  was  brought  out  thai  100  drug  and 
cosmetic  manufacturers  had  reduced  their  entire  scale  of  prices  under 
the  drug  code,  while  only  an  insignificant  number  had  raised  their 
pnces.  There  was  good  cause  for  this.  Manufacturers  whose  prod- 
ucts, pnor  to  the  code,  had  been  sold  as  loss. leaders  found  that  the 
code  raised  their  prices  to  the  consumer.  The  result  was  consumer 
resistance  and  a  shift  of  business  from  these  products  to  competing 
brands  with  lower  prices.  To  offset  this,  the  manufacturer  had  no 
alternative  but  to  reduce  his  price  scale  so  that  the  code  price  of  his 
product  might  go  down  to  or  below  its  former  level. 

The  tendency  under  the  California  fair-trade  law  is  much  the  same 
as  the  tendency  under  the  code.  The  study  referred  to  show^  that 
consumer  pnces  have  not  risen,  in  the  aggregate,  on  account  of  the  hiw. 
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Should  the  proposed  bill  now  under  consideration  be  passed,  it 
would  be  most  valuable  to  have  this  study,  so  ably  begun  by  N.  R.  A. 
continued  on  a  long-term  basis  in  some  Government  agency,  so  that 
the  future  developments  of  the  price-cutting  problem  and  the  future 
effects  of  laws  on  the  subject  may  be  under  intelligent  and  continuous 
observation. 

It  is  unfortunate  that  the  N.  R.  A.  study  was  completed  too  soon 
to  include  the  recent  decision  of  the  Supreme  Court  of  Cahfornia  up- 
holding the  constitutionaUty  of  the  fair-trade  act  of  that  State, 
because  both  the  majority  and  the  minority  opinions  in  that  case 
f urmsh  a  masterly  review  of  the  fundamental  questions  involved  in  the 
effort  reasonably  to  control  severe  price  cutting.  I  should  Hke,  there- 
fore, in  closing,  to  submit  to  the  committee  a  copy  of  that  decision. 

Senator  Hatch.  I  think  it  would  be  well  to  put  that  in  the  record. 

Senator  McGill.  Has  any  State  court  held  the  acts  of  the  States 
unconstitutional? 

Senator  Tydings.  Do  you  want  to  answer  that.  Dr.  Kelly? 

Mr.  Kelly.  The  fact  is  that  in  the  New  York  case  about  1^  percent 
of  it  was  declared  unconstitutional.  The  remainder  of  the  act  stands. 
It  was  not  declared  unconstitutional  as  a  whole,  and  the  opinion  clearly 
states  that  the  right  of  contract  between  the  parties  involved  was  legal. 

Senator  Tydings.  We  will  put  that  decision  in  the  record. 

Senator  Hatch.  The  tune  allotted  for  the  hearing  has  expired.  I 
want  to  express  to  all  the  witnesses  the  appreciation  of  the  committee 
for  the  manner  m  which  they  have  complied  and  confined  their  testi- 
mony to  the  Irniit  set  by  the  committee.     We  feel  grateful  for  that. 

I  assume  those  interested  know  that  on  Wednesday  and  Thursday 
of  next  week  we  will  continue  hearings  on  several  other  bills  of  similar 
nature. 

Mr.  Kelly.  May  I  insert  a  brief? 
Senator  Hatch.  Yes. 

Mr.  Young.  Will  other  witnesses  be  allowed  to  prepare  and  file 
statements? 

Senator  Hatch.  I  think  they  should  be  given  that  privilege  It 
should  be  done  within  a  week. 

Mr.  Young.  For  the  information  of  the  committee,  and  because 
the  1932  hearings  are  not  in  print,  it  might  be  advantageous  for  the 
committee  to  arrange  for  the  reprinting  of  those  hearings,  for  the  in- 
formation that  is  contained  in  them. 

Senator  Hatch.  The  committee  will  discuss  that. 

Brief  in  Support  of  Bill  S.  3822  Submitted  by  National  Institute  of 

Wine  &  Spirit  Distributors,  Inc. 

The  distribution  of  alcoholic  beverages  is  peculiarly  susceptible  to  price  wars 
not  unlike  those  which  have  occurred  in  the  sale  of  cigarettes,  gasoline,  etc 
Unce  price  cutting  IS  engaged  in  to  any  great  extent,  stabUization  becomes  impos- 
sible of  attainment,  with  the  result  that  business  becomes  unprofitable  for  aU 
and  bankruptcies,   unemployment,   and,  in  this  industry  particularly,   drastic 
reductions  in  Federal  and  State  revenue  are  direct  results. 

In  this  industry  there  is  another  direct  result  which  renders  the  bad  eflfects  of 
price  cutting  doubly  vicious  and  tends  to  hasten  the  inevitable  resultant  chaos 
When  price  cutting  occurs,  producers  logicaUy  argue  that  since  distributors  desire 
or  can  aflFord  to  sell  at  5  or  6  percent  off,  then  they  (the  producers)  are  inclined 
to  take  up  the  difference,  either  presenting  it  to  the  consumer  or  increasine  their 
own  profit  margin.  ^ 
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aoie.    In  1^66  taxes  on  liquor  amounted  to  »fil^  onn  nnn     t«  mo/.  lu  ^'^''"•y  *vaii- 

entire  expenditures  of  the  Armv  TnH  M«v,      T  •  ^    Z  K^v''""  ™ent  covers  the 
this  country  of  natiorml  defen™^     ^  ^^'"-       ^"»"°""  *'"«'^  •"°°«'  'J^^".  »s™re 

l,o|o7oO^'i,b7rcn^^\e»ftJih^^bi?i^^  ''^^  -**«''  approximately 

racketeer.lootleye'^a^d  sT^^itT^y^"^  ^r,lu?inrproS^,?  "'  *"«  «''"*'^*«^> 

fi  J^;r„o°sl^e  psTit  ^s^-ss;  r^aLfc^^enk^  -V^  ^'  ^"p- 

N  RTsomelto".?"'''''^  during  the%o..e  period,  and  ,vKhe  collapne  of 
enactedC  tride    aws  nermfAw^       t'      '  "^P"'"  '""'"^  °"  ^^''^'^^^^  ^f-^^d^ 

lutele'fetTsSS^ 

price  cutting'^  The  opfniorsteten.rtLr  '  ■  l"l  ™*''  IT^"'  *?  *'>''  P™««"«  °f 
unreasonable  or  arbit?Z  One  DrLe  c,!t  ,.„.i=  (^  ""t  been  shown  the  act  is 
to  halt  the  practice  "  Accord?n<r  /«  th?=  hJ  •  ^-  ^^°S^'''  ""^  '*  '^  diflicult 
and  retailer  arfboth  liable  to  le^l  actLn  if  fT"T  i"J  ^?''fo™i'».  the  distributor 

ment  set  by  the  maSturer   reearSes,  n    J^^h^^^^^^ 

contract  in  effect        ""a'=™fer,  regardless  of  whether  or  not  there  is  a  signed 

was"e'^eTtlJ?ettfd1,rthe%pSto^^^^  - '•>«  I'eld-Crawford  law 

stitutional,  the  sect  ons  wWch  nmJiH.  fl  '""!,?"*,  ^^''*."'"  """  declared  uncon- 

ments  between  indi^Zalprodu^Xand  reinlJ^f »  ,iF""^  mamtenHnce  agree- 
effect.  piuuucers  and  retailers  still  reman,  m  full  force  and 

ously Apposed  t*v1hose7eDaZ!fnT%'''ir'  I'"*"  ^''^''*^'  "'«-^'  "^^^^  been  vigor- 
products  through  the  fnSemeTof  "L!  r/*"-f  7.^°,  n.erchandise  their 
merchandising  f  nationX  advertLi  nidf  ^^^^-^^  ' .  Under  this  metho.l  of 
consciousness^has  beerbuUt  UD  Iv  thp^L'f'V '°J  "^^'"K^  P""'"«  demand  and 
sold  at  or  below  cost  as  an  indu^Jmpnf  ?„^k  '''"l*"''^'"  ^^J*""  K''*^*  expense*,  is 
chase  other  merchandfae  upon  whTch  l^rnm  T"^*"™?""  ^^°  '"  ""Pected  to  ,,ur- 
This  form  of  merchandfsineS  nnft  ?h2  ^  h  (^"^etimes  exorbitant )  is  made, 
destroys  the  public  psfch2g^^  a^slo'I^  ^^^  ^"if  theterchandisT'^^'"""'  '"''' 

or  the  incorrect  argument  Ktumer  beLfiT  '°^  **"'  '"'''«°'^""  "^  P"<=e-fi''i°g. 

priie  mS"i*Sttif rnd"\ek7erXL''w^^         "^'.r"*  *''*y. ^""-  ""'^  --*,cal 
of  other  articles  of  thesameTypfJ^ouTdirmSi^t»^^  '°  excessive  prices,  hundreds 

stt?dTrS;[  ^^'^-^"'^  «pp-^ro^^fhrf?^;:'i^^r?^/'^4-'Torttt 
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"The  bill  is  in  no  sense  a  general  price-fixing  act.  Under  no  condition  does  it 
authorize  a  contract  or  agreement  between  manufacturers  and  producers  or  be- 
tween wholesalers  or  between  retailers  as  to  the  sale  or  resale  prices  of  any  com- 
modity. Nor  does  the  bill  prevent  the  resale  of  a  commodity  at  any  price  where 
one  is  closing  out  his  stock  of  goods  for  the  purpose  of  discontinuing  that  line,  or 
where  the  goods  have  been  damaged  or  have  deteriorated  in  quality  and  proper 
, notice  has  been  given  to  the  public. 

"In  the  first  place,  it  is  important  to  note  that  this  bill  applies  only  to  com- 
modities which  are  in  fair  and  open  competition  with  commodities  of  the  same 
general  class  produced  by  others.  If  this  essential  factor  is  not  applicable  to  a 
certain  commodity,  then  the  bill  has  no  force  or  effect  whatsoever  witli  respect 
to  it. 

"Also  of  great  importance,  is  the  fact  that  the  bill  is  merely  permissive;  it 
authorizes  a  manufacturer  or  producer  to  enter  into  contracts  for  the  maintenance 
of  his  price,  but  it  does  not  compel  him  to  do  so.  The  existence  of  this  free  choice 
and  of  this  flexibility  will  preserve  in  full  vigor  the  natural  forces  of  competitive 
enterprise. 

"This  bill  in  no  way  sanctions  monopoly,  monopoly  prices,  or  combinations  in 
restraint  of  free  competition  between  commodities.  This  is  tru§  because  the 
provisions  of  the  bill  are  applicable  only  to  a  commodity  which  is  in  fair  and  open 
competition  with  commodities  of  the  same  general  class" produced  by  others.  The 
prices  of  commodities  that  are  sold  in  fair  and  open  competition  with  other  com- 
modities of  the  same  general  class  will  always  be  subject  to  control  by  the  power- 
ful forces  of  competition.  If  a  manufacturer  marks  his  product  at  a  price  which 
the  consumer  deems  too  high,  the  consumer  will  naturally  purchase  a  commodity 
of  the  same  type  produced  by  another  manufacturer  who  is  willing  and  able  to 
market  at  a  lower  price. 

"The  maintenance  of  the  resale  price  of  commodities  that  are  in  open  competi- 
tion is  not  novel.  We  have  in  our  present  economic  life  many  instances  of  it; 
for  example,  automobiles,  gasoline,  newspapers,  magazines,  electrical  products. 

"Moreover,  I  believe  this  bill  will  protect  the  small  independent  merchant, 
retailer  and  businessman.  It  should  offer  some  protection  against  devastating 
cutprice  practices  such  as  the  ruthless  method  of  lost  leader  articles.  The  bill  will 
also  serve  to  discourage  falsification  and  adulteration  of  commodities." 

Senate  bill  S.  3822  merely  recognizes  the  public  policy  already  advocated  by  the 
various  State  enactments  and  permits  fair-trade  contracts  to  be  made  between 
firms  in  two  States,  both  of  which  have  in  effect  a  fair-trade  act.  In  effect,  it  does 
nothing  more  than  allow  to  small  individual  businessmen  one  of  the  privileges 
which  has  for  years  been  enjoyed  by  large  and  highly  capitaUzed  units. 

Our  industry  is  in  dire  need  of  helpful  legislation  and  it  is  to  be  hoped  that  the 
committee,  in  their  wisdom,  wiU  recommend  favorable  action  on  the  bill  in  ques- 
tion, thus  making  more  properly  effective  legislation  which  the  other  States  have 
found  necessary  to  pass  despite  the  same  opposition  which  is  being  voiced  in  con- 
nection with  this  measure. 

National  Institute  of  Wine  & 

Spirit  Distributors,  Inc. 
Joseph  H.  Kraus,  President. 
Joseph  A.  Tapee,  Treasurer. 
Clarence  P.  Goldberg, 

General  Counsel. 
John  J.  Connolly,  Executive  Secretary. 


National  Retail  Dry  Goods  Association, 

New  York,  N.  Y.,  March  16,  1936, 
Committee  on  the  Judiciary, 

Senate  of  the  United  States,  Washington,  D.  C. 

Gentlemen:  In  filing  my  statement  in  re  the  Tydings  bill,  S.  3822,  I  neglected 
to  enumerate  the  17  States  which  I  stated  had  considered  resale-price  main- 
tenance legislation  in  1935,  but  the  attempts  at  enactment  of  which  were  un- 
successful. May  I  therefore  list  them  as  follows:  (1)  Alabama,  (2)  Arizona,  (3) 
Colorado,  (4)  Indiana,  (5)  Michigan,  (6)  Minnesota,  (7)  Missouri,  (8)  Montana, 
(9)  Nebraska,  (10)  Nevada,  (11)  Oklahoma,  (12)  South  Dakota,  (13)  Tennessee, 
(14)  Utah,  (15)  Wyoming. 

You  will  note  that  there  are  now  only  15  States  since  Connecticut,  which  had 
refused  to  enact  a  proposed  law,  afterward  and  before  the  close  of  the  year  did 
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Very  truly  yours, 
p   Q      -_  Irving  C.  Fox,  General  Counsel 

I.  C.  F. 

Statement  bt  Ibvino  C.  Fox  General  Counsel  eor  the  National  Retail 

-L>RY  Goods  Association 

attempts  resulS  in  faiiu?e'^'°*  °^  retail-pnce  maintenance  hills  and  all  such 

the^S,3r.t"e?ar?e^a^o^^r^^°^^'*  *°  ^^^""-"-^  '^^^Zu^L  for 
living'*  "  *^^""*  *^^  '"**'^'*'  °f  *«  8«°«™1  public  and  will  raise  the  cost  of 

age'nt'forthetSa^'t!,?!*""''  '™"  ""  ""^^^  '"  ^''^  P"'"'"  '"'<>  "*  »«-  ««"ing 

o'^4>X.!^^i£'Z^I^^^,^;^^<'^^  to  K-eep  pace  with 
4.  It  wi  1  abolish  free  and  open  competition  among  retailers 

those  who  insist  upon  eveTvt^r  of  servi/e    snor^.^rL**""  "*^'  P"l«"  "« 

fo*?i:bt'st«?n^rthtlrL\s'^lraTa;-^^^^ 

onrharan*d°  c^o^^^^h^nl^e^sh^iXas  :B3ff^^  T^^^^^ 
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nnlJ^^o?  *  fu  State  laws  prevents  a  manufacturer  from  discriminating  between 
^hfnTl  f.'""  K  ?  if'^^T  ''^  -^P^^^^^  packaging.  Many  of  the  producers  of  mer- 
S.^-nh  f h  which  resale-price  maintenance  is  demanded  have  a  special  package 
r«rif«  Lu^  ^"^  5-and-lO-cent  stores  bearing  the  same  nationally  known  trade 
name,  and  these  manufacturers  persistently  refuse  to  sell  these  packages  for  resale 
^Jul^  Pnce  excepting  to  these  certain  chains  of  5-and-iO-cent  stores,  and  there  is 
nothing  in  the  laws  to  prevent  it.  ^^^^  ^  ^ 

f^?^?:*''''  '^^iV?^^  passed  very  lightly  over  the  words  in  the  bill  which  referred 
«ro  af^^""  conditions  contained  m  the  contracts."  Since  these  ''other  conditions" 
are  at  present  undisclosed  in  most  instances,  we  fail  to  see  how  they  can  be  declared 
to  be  of  no  importance. 

ronSrP«i  Tf^rTT^^P!'%*i^''^J?''*^^'l'  *?  *^^'  ^^^  '^  ^ased  upon  the  fact  that  the 
Congress  of  the  United  States  is  virtually  asked  to  sign  a  blank  check  and  to 

w  /yf-  ^^  ?^^  '  ^1^"^^  "^^^""^  ^l^  '^^^  ^*  present  existent,  because  if  enacted  into 
law  this  act  would  suspend  the  operation  of  the  Sherman  Act  in  favor  of  anv 

nrw^hnr'l?  K^f  ^^^*^^^^^^  ^y  S*^*^«  ^^d  "ot  only  which  fixed  minimum 

commodit  conditions  controlling  the  resale  of  a  trade-marked 

«f  ?i!!fS.^^^  ^^^A  l"^  such  change  in  our  economic  structure,  since  the  enactment 
of  the  Sherman  Act  which  will  justify  the  amendment  proposed  in  this  bill  The 
Supreme  Court  of  the  United  States,  in  various  cases,  has  indicated  unmistakably 
fh«  ^i''°''f  f  t^""^  attempt  at  resale  price  maintenance  as  not  only  iUegal  under 
the  present  statutes,  but  injurious  to  the  public  interests. 

(220  U  S  3%)  sfid-^'  '"  *^^  ""^^^  ""^  ^'*  ^^^''^^'  ^^^'■^^"'^^  ^^'  V-  ^^'•^  ^  ^^^'  Go- 
,.»KH?^  complainant  haying  sold  its  product  at  prices  satisfactory  to  itself,  the 
I^bseqient  tViffic  "  ^^^^^^^^^  advantage  may  be  derived  from  competition  in  the 

PironiJ^*^,f  f  "^f  ^^  ^'  ^f^^'  the  Supreme  Court  refused  to  review  a  decision  of  the 
ordpr  nf  f^I  1?  /PPf^^^'  f''??'^  ''^''•'''^'^ ^  ^^^^^  ^o"^*  ^^^  unanimouslv  affirmed  an 
^n?prinl^-nt  ^"^^^^  ^-^"^^  Commission  prohibiting  a  certain  drug  company  from 
entering  into  resale-price  agreements.  i      j     v^xxx 

by^re^ifrc^uiTcourt'"''  ^"^"^"^  *^^  findings  of  the  Commission  which  was  approved 
dic7a^ndC'EsSi^^  ^^'^^  *^^  petitioner's  practices  were  to  the  preju- 

.sP^^elrecroTt^e^X^^y^^^^^^^^^  ^P^^^-  ^'  *^^  «"P--  ^ourt 

,.nH  JfnhV/n  V+"^  ^wV""  ^""^^  ''^''^''^  legislation  of  tremendous  social  importance 
FpHp?«i  r  interest  there  has  been  approved  certain  cooperation  between  the 
l^t!\t  ^o^.^^T^nt  and  the  States  enacting  certain  legislation,  but  in  no  wise 
does  this  legislation  seek  to  control  or  affect  strictly  private  matters. 

rZflrri  •''.ifPP^''^^''^r.*^^,S*^*^  o^  ^^w  York  sustained  the  New  York  Milk 
Control  Act  in  the  case  of  Peovle  v.  Nehhia  (262  N.  Y.  259),  which  fixed  the  resale 

f  cl' whl?f 'i^'  *"  >*  'fr°*^^'  ^f  H^^^  unconstitutional  a  resale-price  mainte^nce 
C^lT^^^rA^^^'a^^^^^^^  *^  fi^  --^^  P---     ^ouUeday  Doran  <fc 

♦K  J^®""®  are  several  significant  statements  in  the  case  of  People  v.  Nehhia.     While 

prices  mf.ht'bt  WH  ^^Tvt  "^^^  ^T.  TT'l^^^^  ^  P^^^^^  ^^^^^^^^^^  ^^^^^^ 
prices  naight  be  fixed.     It  likewise  held  that  the  power  so  to  fix  prices  "mav  not 

nature/'  "^^  ^'^  ^""^  ""'^^  ^"^  ordinary  business  essentiall/  prTvaV In 

Roberts\aTdT29T^^        the^  Supreme  Court  of  the  United  States,   Mr.  Justice 

"Under  our  form  of  government  the  use  of  propertv  and  making  of  contracts 
are  normally  matters  of  private  and  not  public  concern,  the  generll  rulers  that 
both  shall  be  free  of  governmental  interference."  general  ruie  is  tnat 

Eleven  States  have  enacted  resale  price  maintenance  laws.     In  New  York  StatP 
the  law  was  declared  unconstitutional.     In  California  it  has  recentlv  been  upheld 
This  type  of  legislation  was  introduced  in  17  other  States,  but  attempts  tS  pass 
these  bills  were  unsuccessful,  and  from  this  we  are  compelled  to  cmi elude  ffi 
the  voice  of  the  consumer  in  the  majority  of  the  States  w^  raised  in  protest 
f^i  T^'-^f^^  o*  ¥  foregoing   we  see  no  justification  whatever  for  the  Congress  of 

^f«fli  '*^^-®v!^*^'  i3  t"^^^  ^  ^^  ^^^^h  l^g^"^««  ^l^^'  as  yet  unknown,  !Iws  of 
States,  which  would  be  discriminatory  in  nature  in  that  it  would  pernSt  the 
imposition  of  a  fixed  resale  price  on  the  citizens  of  one  State  by  manufacturers 
engaged  in  interstate  commerce,  and  would  not  permit  the  imposition  of  fixed 
resale  prices  on  the  citizens  of  other  States  by  these  same  manufacturers 
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tstf*^!   k"^j''*'  "'««»"  «ee  absolutely  no  reason  why  the  Coneress  of  the  United 

f«otnr/^°"'fi  ^"^"^  *  ^r'  "^^'"^  *"*«  *°d  »''«*«  ^ert^'in  States  and  certata  manu- 
facturers in  fixing  resale  prices  when  the  Congress  of  the  United  States  ha^time 

betweeTaflX  Stetl?" „*nV" h-V'"J£'^  legislation  affecting  interstlte  commer"! 
oeween  ai   the  btates,  and  which  the  Supreme  Court  of  the  United  States  has 

consurngp^ubhr*'''  "  '"^'''*"°"  ^"""^ ''  '''^^'^^  ""  ^^e  put-Iic^Lod  and  to  thi 
Respectfully  submitted. 

National  Retail  Dry  Goods  Association. 
By  Irving  C.   Fox,  General  Counsel 

(Whereupon,  at  12:15  p  m.,  the  hearing  was  concluded.) 
Subsequent  Papers  and  Statements 

I.  Statement  op  Mr.  Felix  H.  Levy,  a  Member  of  the  Bar  of  New  York 

With  Relation  to  Senate  Bill  3822  ' 

''^qT^^r::^^^^^,^^^^  ^'--  o^  ">e  Sh,.rman 

thi;fo',rwrng'^wSztrd"edT"sixu?or^^^^ ' "'  *•'« '''''™''"  '*^-  "^--"-^ 

Provided,  That  nothing  herein  contained  shall  render  illpgal  contracts  f^r 
agreements  prescrib  ng  minimum  prices  for  the  resale  at  re  ail  of  a  commoditv 
which  bears,  or  the  label  or  container  of  which  bears,  the  trade  ma?k  b^Zd  or 
the  name  of  the  producer  or  of  the  owner  of  such  commoditv  and  which  i«nf«1r 
and  open  competition  with  commodities  of  the  sam^^Sl  claslpro^^^^^^ 
others,  when  contracts  or  agreements  of  that  descriptionTut  not  rdaT^d  to  t^^^^ 
or  commerce  among  tlie  several  States  or  with  foreign  nXons  are  lawful  un^^^ 
rJ„  *h-"*^-  "^^.of^  hereafter  in  effect  in  any  State,  Territory,  or Ve  District  bf 
Columbia,  m  which  such  resale  at  retail  is  to  be  made,  and  the  making  of  such 

Fp1.'it  ^^^"^^^^  ^"?  supplemented,  of  tlie  act  entitled  'An  act  to  create  a 
£s^i^^^^^^^]S?l^'  ^^^'o't^'^^Z^^i^ 

amlnir^^  '''  ''^^^'^^^^^  hereinafter  stated,  d^cfrret  In  TL'^^^^^^^^^^ 
3.  These  limitations  are  as  follows: 
(a)  The  proposed  amendment  expressly  limits  (d    1   linp  Hi-  nnri  m   o   i;  «  on 

t^!Z^  :r^tT~^ '--  "^^^"'•^'^-  '--*'"-  ^  ^%Lh.':;rz 
^L''=eTi=ci^r^rrd  «[L*x?SL^L-ir'-  *^  "^- = 

wl|rm|iyaX^?Zatp^^^^^^^^^^ 

modties  against  price-cutters,  by  establishing  a  ia«-ful  svstem  «}  e?ebv  the  manT 
facturers  suggested  resale  prices  wiU  be  maintained  by  their  wolesali^cu^tm^S-s" 

MylonSrlTs'That  thf  f  '"'^^^  ''""'  '-wf>'"/p"-ued  l,y  mt.ufatu  e    ! 
ivi>    conjecture  is  that  the  present  proposed  amendment   ir  fhno  Urv,;*^  i  + 

Cg^sl^Vc^utr^a^^^^^^^^  "^y  T  -^    -bt^ed  in  Th^ 

ggibts  i^^ircuiar,  January  1927.     In  such  discussion,  however,  I  did  not  aim 


RESALE   PRICE   MAIXTEKAKCE 


51 


therrbv  "to  ?i[aX^r«TJi*  TT^  *^L'?^'  of  price-cutting,  to  the  injuries  caused 
as  welL         "^^^^'^^"^^  ^^^^^  ^^^  ««ught  to  make  my  argument  cover  wholesalers 

cnttfn^  ^Vr!Jlff ""  ^"de^avoring  to  weigh  or  balance  the  injuries  caused  by  price- 
cutting,  to  retailers  and  to  wholesalers,  respectively,  because,  in  mv  opinion 

CnUTf? '%^^^^  *^  Tt,^^  *^^«^  *^^  «^^«««  «f  business,  so 't^atTa  remedy 
ourt^not  to  bl'^H^^^^  suitable  amendment  of  the  Sherman  law,  such  amendment 
wholesalers  a^^^^^^^  '"  '*'  beneficial  purpose,  to  retailers,  but  should  apply  to 

(6)  The  proposed  amendment  limits  its  operation  to  contracts  or  affreements 
of  resale  price  maintenance  to  commodities  which  are  "in  fair  and  open  coCeti^ 
tion  with  commodities  of  the  same  general  class  produced  bv  others/'         ^ 

1  assume  that  the  reason  why  this  limitation  is  comprised\\athin  the  oroDosed 

ri'inThe*'nnhr'^''  *"  T''  ^^^.^"^  ^^J^^*^«^«  ^^«^  werrraiLed  in  S^s 
cLinl^tulwu  ^'^l''  ?^"?-^  *^?  ^^^'^^  ^^  *he  debates  in  Congress  on  the 
SfoMlm^«f iL  '  '"''^''^J^'!!'^''^^^^^  based  upon  the  contention  that  unless 
Led  tS  r^«  fl?  SfT ^^H^""^  contracts  for  resale  price  maintenance  were  legal- 
ized, the  result  might  be  the  creation  of  a  monopolistic  position  upon  the  part  of 
a  manufacturer  (perhaps  also,  a  wholesaler)  who  would  avail  Wmself  of  the 
privilege  thus  given,  to  establish  a  fixed  resale  price  of  his  products 
t^fl^nT?h^^*'''f  ""^  the  Capper-Kelly  bill  will  reveal  that  not  only  was  a  limi- 
tation of  this  nature  contained  therein,  but  al^o  a  number  of  other  limitations 
whereby  the  proposed  legalization  of  such  contracts,  was  further  limited  and  c^rl 
cumscribed  m  a  number  of  detailed  respects.  iimii^a  ana  cir- 

wuv,"^*?  l^  constant  and  frequent  contact  with  the  late  Representative  Kelly. 

noinfJn  w  .^  w  ^l^^"  ^^^.'  ^^*^^^«^  ^^lly  sympathetic  therewith,  frequently 
pointed  out  to  him  the  unwisdom  and  superfluity  of  all  of  these  hmitations,  includ- 
Whi^^  t'Z  f^W""^^'  consideration,  namely  as  to  "fair  and  open  competition." 
«Tr^f1v  Wor^^^^  ^J"  ^T^  ^^*  ^.°y  objection  te  this  particular  limitation,  upon 
strictly  legal  grounds  it  seems  to  me  to  involve  the  risk  often  present  n  the 
drafting  of  proposed  legislation,  namely,  that  it  is  a  superfluity  and  not  of  the 

^f«n'''!^-ffi  "^'i^-^^'l^'^'  ^,P^^'  *^^  ^^^^  *«  difficulties  of  interpretation  and  esp^ 
cially,  difficulties  of  proof  as  against  an  asserted  violation  of  this  new  legislation 
I  say  superfluous,  because  throughout  the  period  of  many  years  in  which  I 
have  been  closely  and  professionally  engaged  in  this  subject,  not  only  as  the  legal 
adviser  of  naanufacturers  and  of  wholesalers  who  sought  the  limited  right^ven 
by  existing  law,  to  maintain  suggested  resale  prices,  and  also  as  the  legll  adviser 
of  many  trade  associations  composed  both  of  wholesalers  and  of  retailers,  respec- 
tively; and  in  addition  in  law  articles  and  public  addresses  which  I  have  delivered 
Tawfnl^  subject,  I  have  never  encountered  a  single  instance  where  agreements  or 
awful  systems  of  resale  price  maintenance,  were  ever,  or  could  ev^  have  l2en 
utilized,  or  be  capable  of  utilization,  for  the  creation  of  a  monopoly  or  of  a  tend- 

ThLJ^'T^^'^y-  ^  "^^^^  ^V^''  *^^^*  I  k"«^  «^  ^«  commoditv  concerm^ng 
K.  ,^?;r  ^^^''""^  or  purpose  on  the  part  of  its  owners,  to  create  a  monopoly,  could 
be  utilized,  promoted  or  furthered  in  any  way  in  the  event  that  resale  price 
ShermTnTaw  ^^''^^'^^''^^  ^^^^  removed  from  the  existing  prohibition  of  the 

.•..T'!!'f^i^"^P^®S'^  '^^  commodity  which  is  most  frequently  in  mind  when  the  sub- 
ip?«+?nr.TA''r^^  •'  l'''^^''  consideration,  namely,  oil,  is  selected  for  study   in  its 
J^!f^^  Vi       r  P?-""*  'iP"^  "^"^^^"^  consideration,  I  find  it  difficult  to  see  hiw  the 
proposed  legahzation  of  agreements  of  resale  price  maintenance,  could  strengthen 
or  in  any  way  affect  any  purpose  or  power  pf  monopoly,  otherwise  possessed  bv 

ft  Jpi^^'^lnl.'''^  -H^'^rj;  f  i*^^^*  ^^^^""^S  *^"«  phase  of  the  matter  too  much^ 
it  seems  to  be  evident  that  whatever  aspects  of  monopoly  are  now  possessed  bv  the 
various  oil  companies  they  would  not  be  affected  or  enhanced  by  the  right  which 
would  be  given  by  this  proposed  amendment,  whereby  such  Companies  could 
respectively,  enter  into  agreements  with  their  customers  to  establish  a  minimum 
resale  price.  Firstly,  if  such  minimum  prices  were  fixed  too  high,  they  would 
probably  be  met  competitively  by  lower  prices  named  by  otto  companies 
Against  this,  it  might  be  argued  that  once  this  right  of  establishing  Sfmum 
resale  prices  were  given,  these  oil  companies  would  Superadd  to  such  right  sS^rS 
agreements  among  themselves  whereby  uniform  minimum  resale  prices  would  be 
established  by  such  contracts  and  at  high  figures  which  might  be  oppressive  to  the 
consuming  public.  I  believe  that  this  constituted  the  basis  for  theVguments  in 
Congress  which  paused  the  Capper-Kelly  bill  to  include  a  "fair  and  open  compete 
tion    clause  similar  to  that  contained  in  the  present  proposed  amendment. 
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In  my  opinion,  however,  a  full  and  sufficient  answer  to  tliis  arffiiTnPti+  iu  i^  u^ 

W '  Th."'**  ^^  "^P'y  sufficient  to  repress  and  punish  such  p?"  Ss  '^*'*™'"'  °' 
or^l^m'eStf aste^r"  '''"^"'^'"^°*  """*^  "^  '"'-fi'=-'  I'^p'-  *«  -"t-cta 
t^'froHr^,.*     ^^^^  contracts  or  agreements  of  that  description  but  not  related 

w-it!?'"'^.'?.'^^'^^  '"^^  «^l^  a*  retail  is  to  be  made. "  ^^"''^'^^'  **'  *^^  ^^^«*"«* 
„r,i  ^^  hesitation,  it  is  suggested  that  this  language  is  confusinc  and  diffirnlf  +n 
to  fnff^tf  "l-  ,APP^^«r*ly'  it  Cleans  that  th.  proposed  legal  ztCn  ^.^11  nS  annW 
W^,l  h  *%^  transactions,  except  when  such  contracts  or  agreeme  fts  a?e  mfde 

,.o3^'^^®'*  *^®  confusion  which  I  must  frankly  state  that  I  rest  with  resoect  to  this 

co&iaterbTtM."''  *"  f  ^T  *"  '""Z  '''^^''"^^  *^^t  *^e  irropord'^fegi^^l^^^^^^^^^ 
contemplated  by  this  amendment,  cannot  in  any  event  havo  anv  annhvtti^n  f!. 

law^of^V"  *^^"f<^tons  whether  or  not  the  sameVe  ma^  lUuI  S'  tKa^^^ 
ferfct  o?  Cohrh^'  State  or  Territory  (this  argument  does  not  Ipplyto  th^ 
thev Terur  Tf  fS«  h'  f^''  ^^l  ^^ej^^"  1^^  ^^  fully  applicable  therein)  in  which 
ZlrZ^us,  in^t  ll^^i^X^^s^'"'''''^''  ^^"  ^^^^^  consideration's  at  lea^st 
qJo^^^^^'i'^*^^^  argument  on  this  head,  in  the  hope  that  Senator  Radcliffe  or 

"l:-^  The  proposed  amendment  contains  the  further  limitation  that- 
..r,f„-         ^u   /^?  **^®  making  of  such  contracts  or  agreements  shal'l'not  bp  an 
unfmr  method  of  competition  under  section  5  of  the  FederaT  Trade  CommiLsioS 

I  venture  the  opinion  that  this  provision  is  harmless,  but  it  seems  to  mp  +n  hp 
superfluous    and   therefore   useless.     I   say    this   because    not^XtanSL  the 
right  to  make  such  contracts  or  agreements  which  would  be  afforded  ^th5  nrn 
posed  amendment  be  adopted,  any  transactions  or  Tny  kind  of  actions   made  or" 
performed  by  any  person  pursuant  to  such  new  right,  would  in  aUres^?.?^  hp 

sron^of  .^trr^°-//  *^"  !S^"^^^  ^'^^'  Commission  ActTeven  with  ut  the  inclu! 
ff  an  K  -^  limitation  m  the  proposed  amendment.  It  seenm  to  me  clear  that 
^  any  business  concern  should  enter  into  contracts  or  agreements  for  resSeDrce 

"dusYoTtreretof  tMs^^^^^^^^^  "'  the  pro,,osed  amen'dmen^^td'v'^htut^the 
luLiusion  Lnerein  ot  this  Umitation,  such  business  concern  would  iinnni>stiV.,.ohi,, 
renmin  subject  to  the  said  provision  of  sectio.i  5,  which  reads  """"^^t'O'-^bly 
unlawful/'  "  methods  of  competition  in  commerce  are  hereby  declared 

suDermlJfns* «nV twL*''^"'"^*  '"^t  ""'^'-^  "P°°  ^^^  ^t^^d  objection  that  it  is 
Inf/il    r    '  ^"<l,*erefore  useless— the  argument  would  not  be  verv  imnortant 
N»™  fi,  ,*"  inclined  to  believe  that  the  objection  is  not  in  fact  verv   mportant 
Nevertheless  and  with  full  respect,  it  seems  to  me,  by  reason  of  Hsswe?flu1tv 

to  cCa^ra'cTe^rSTe^LZliL^  ''"^'"^  ''^  ^<''^"«««  ^"-^  *^'''^--'  aceutt  wrci:?."u'g*h^f 

whIchTh«^"hu'"  ''^''  CaPP.*^-K.f 'y  *""'  «"'!  ^Wch  final^  resid  SfX  deTtle 
which  that  bill  suffered  when  it  was  passed  by  the  House  of  ReDresentaif^p! 

The  Heh»T  *  ^T'S  %"'  '^  */"""  ^  mutilated  as  to  make  it  appear  rid"cuous 
iTmtt.t^  "^^'"^  i'^Tu  ^^  P'*<"-'  in  the  House  show  that  these  Stionfi 

hmitations  were  made  the  subject  of  colloquial  and  lay  criticism  aSis,^ 
part  and  destructive  in  part,  which  resulted  in  the  complete  naSnL  of  thhn 
from  tPTT'i'  ^"'^  ''■f*  ^^^  <^"*''-«  object  ,n  a  state  of  con  sion  and  d*sorder 
pr^nfptprd^LTnXIS''^^^'^  "°*"  '^'^  '"*™'^-*'-  '"  »"«  Se,le"^'/te 

opJnC  *i;%'Xn"^s?11  tV3eTo  rpr::^ntX^  Sv'"t^^k/  t^ "T  *'^? 

JNothing  herein  contained  shall  be  deemed,  or  interoreted  so  ««   fn  ^v^uiun- 
agreements  with  respect  te  resale  price  maintenance  '  '        ^    *"^'* 
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This  suggested  amendment  is,  in  its  basic  principle,  the  same  as  the  amend- 
ment proposed  by  Senate  bill  3518;  but  it  omits  all  of  the  limitations  contained 
in  that  bill,  as  well  as  all  of  the  limitations  which  were  contained  in  the  Capper- 
Kelly  bill,  these  latter  limitations  having  been  largelv  the  casue  of  the  many 
years  of  confusing  debate  which  that  bill  encountered  in  Congress  and  which 
hnally  resulted  in  the  debacle  which  that  bill  met,  as  above  stated. 

In  thus  eliminating  the  limitations  contained  in  S.  3518  and  in  the  Capper- 
Kelly  bill,  simplicity  is  obviously  gained,  with  the  advantage  that  (speaking  in 
legal  phraseology)  the  mischief  .sought  to  be  remedied  is  remedied  bv  direct 
and  explicit  language.  By  this  it  is  meant  to  sav  that,  whereas  the  Supreme 
lx)urt  in  the  Dr.  Miles  Medical  case,  and  in  manv  subsequent  cases,  declared  that 
the  bherman  law  comprised  a  prohibition  against  contracts  of  resale  price  main- 
tenance, this  suggested  amendment  negatives  these  decisions  in  direct  and  explicit 
language.  These  decisions  said  that  the  Sherman  law  prohibits  agreements  of 
resale  price"  maintenance;  this  amendment  savs  that  it  does  not. 

It  IS  submitted  that  further  advantages  are  to  be  found  in  the  fact  that  (pro- 
vided that  the  arguments  hereinbefore  stated  as  to  such  limitations  are  accepted 
as  sound)  such  proposed  amendment  would  be  free  from  the  complication, 
uncertainity,  superfluity,  and  difficulty  of  proof  which  the  limitations  contained 
m  b.  3518  would  probably  create. 

It  is  likely  that  such  an  amendment,  with  its  omission  of  all  limitations,  would 
create  initial  objection  in  Congress;  but,  in  view  of  the  period  of  several  years 
which  has  elpased  since  this  subject  was  last  under  debate  in  Congress— about  4 
years  ago  with  respect  to  the  Capper-Kelly  bill— and  of  the  more  accurate  under- 
standing of  the  subject  which  has  consequently  ensued,  plus  the  much  wider 
pubhc  understanding  of  the  dangers  and  evils  created  bv  chain  stores,  mail-order 
houses,  department  stores,  and  other  like  large  retailers,  who,  bv  widespread  use  of 
price-cutting  practices  undermine  the  position  of  small  retailers  and  often  destroy 
them— It  would  seem  that  an  adequately  prepared  report  by  the  Senate  Committee 
on  the  Judiciary,  in  support  of  the  bill,  after  public  hearings,  at  which  the  subject 
could  be  fully  explained,  and  at  which,  for  the  first  time,  effective  answer  could 
be  made  to  the  unsound  and  specious  arguments  which  were  habituallv  advanced 
by  chain  stores,  et  id  omne  genus,  at  aU  of  the  hearings  which  were  held  on  the 
v^apper- Kelly  bill — would  overcome  such  objection. 

It  seems  fair  to  say  that  the  hearings  which  were  held  on  the  Capper-Kellv  bill 
were  never  properly  handled  by  the  proponents  of  that  bill,  and  that  they  were 
entirely  outmatched  in  skill  and  ingenuity  by  the  able  advocates  furnished  by  the 
chain  stores.  -^ 

I  am  convinced  that  if  a  bill  of  the  nature  of  S.  3518  be  given  serious  attention, 
with  complete  and  adequate  study  and  preparation,  it  would  command  wide^ 
spread  and  unanimous  support  by  the  entire  legitimate  (that  is  non-price-cutting) 
business  of  the  United  States.  ^ 

In  support  of  this  statenient,  I  call  attention  to  the  high  authorities  which  are 
quoted  in  the  attached ''Druggists  circular"  article— these  authorities  comprising 

Fedet\%fade  C^m^^  ^^^^'^^^  «^^"-'   ^^-  "^^^-^  ^-"^^'^^  -^  '^' 

Respectfully  submitted, 

Felix  H.  Levy, 

January  25,  1936.  ^'"^  ^"^^  ^'^^■ 

hiu?^5Z^n^^^^^^  °J^^^  Statements  above  made  with  respect  to  the  difflcxilties  which  the  CaDoer-KeUv 
ni.  f^®/  K^n^'^K  ^""ff '  '*  '/  suggested  that  an  examination  be  made  of  the  printed  report  of  the  hSesheld 

Sherman  Law  Fosters  Monopoly 

By  Felix  H.  Levy,  B.  A.,  B.  L.,  member  of  the  New  York  Bar,  former  special 

assistant  to  the  Attorney  Greneral 

(Reprinted  from  the  January  1927  issue  of  the  Druggists  Circular,  12  Gold  Street 

New  York)  * 

The  December  issue  of  the  Druggists  Circular  contained  a  notable  article 
written  by  Clyde  L.  Eddy,  its  managing  editor,  which  forcefuUv  discussed  a 
present-day  problem  of  constantly  increasing  importance.     Supported  bv  a  cont 
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"f  IndTvidSlfcXSitiol*'"''*"''^  "^^°  *'**"  ^'''^^''^  *°--d  *he  crushin'^g  out 
be  hlrebrie'flvTondd^^^^^^^^   in  which  our  people  rightfully  take  a  deep  interest  may 

friction      If  ft  i^"'*'  °.'-Sa'"^ati<>ns,  nor  is  their  tendency  necessarily  In  that 

p^^i  orVn4rsp\io\rr:Lin^^^^^^^^        '^-''"-  '»  — ^'-"'>  *^« 

charrn  f n  f hr''''^^  ""f^il^  ^?"  ^^^  «h«^*  «^  compensating  tlie  palpable  ovils 
indTvTdua? intX'eTe  and'r*h-^H^  monopolies.  Their  tendency  fs Irrush  out 
3  thi^^ nil  ni^i  ^^^  to  hinder  or  prevent  the  full  use  of  human  faculties 

and  the  full  development  of  human  character.     Through  them  thrfarmer    fh^ 

to  thlTruste'    o'tKYnlpn  *n  '^^  w^ -'CcessfuUy  exe™i;\d  in  opposition 
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his  trade-marked  product  is  void,  because  it  prevents  competition  between  re- 
tailers of  the  article,  and  thereby  restrains  trade.  As  a  matter  of  fact  experience 
has  shown  that  this  decision  has  brought  about  the  very  result  which  it  was  its 
declared  purpose  to  avoid,  for  the  result  of  thus  permitting  price  cutting,  has 
Deen  to  enable  the  three  modern  agencies  here  under  consideration,  with  their 
powerful  resources,  to  drive  independent  retailers  out  of  existence  and  to  gain 
an  ever  increasing  control  upon  the  retail  business  of  this  country 

Leading  jurists  in  this  country  and  in  Great  Britain  have  earnestly  argued 
against  the  evils  which  flow  from  price  cutting.  Mr.  Justice  Oliver  WendeU 
Holmes  said:  I  cannot  believe  that  in  the  long  run  the  public  will  profit  by  this 
course,  permitting  knaves  to  cut  reasonable  prices  for  mere  ulterior  purposes  of 
their  own  and  thus  to  impair,  if  not  destroy,  the  production  and  the  sale  of 
articles  which  it  is  assumed  to  be  desirable  the  people  should  be  able  to  get  " 

Mr.  Justice  Brandeis,  shortly  prior  to  the  time  when  he  became  a  member  of 
the  Supreme  Court,  said:  "When  a  trade-marked  article  is  advertised  to  be  sold 
at  less  than  the  standard  price,  it  is  generally  done  to  attract  business  to  the 
^^u  Aul^^l^  V  the  offer  of  an  obviously  extraordinary  bargain.  It  is  a  bait- 
called  by  the  dealers  a  'leader';  but  the  cut-price  article  would  more  appropriately 
be  termed  a  mis-leader',  because  ordinarily  the  v(tv  purpose  of  the  cut-price  is 
ip Jht  ^  T?^'^  impression."  *  *  *  "The  evil  rekults  of  price  cutting  are  far 
reaching.  It  is  sometimes  urged  that  price  cutting  of  a  trade-marked  article 
injures  no  one;  that  the  producer  is  not  injured,  since  he  received  his  fuU  price  in 
the  original  sale  to  jobber  or  retailer;  that  the  retailer  cannot  be  harmed,  since  he 
.,?lf "  K  fi?""!?^.  voluntarily  to  advance  his  own  interests;  that  the  consumer  is 
f,^!l^fi  •  V^^^  because  he  gets  the  article  cheaper.  But  this  reasoning  is  most 
fndf^!'''^  and  misleading  *  *  *  The  process  of  exterminating  the  small 
l^ofPi  /^*f '\^l  ^^""^^^^  ^^^^  pressed  by  capitahstic  combinations  would  be 

greatly  accelerated  by  such  a  movement.  Already  the  displacement  of  the  smaU 
ndependent  businessman  by  the  huge  corporation  with  its  mvriad  of  emplovees, 
Its  absentee  ownership,  and  its  financial  control,  presents  a  grave  danger  t6  our 
<lemocracy.  The  social  loss  is  great;  and  there  is  no  economic  gain. 
^  liut  the  process  of  capitalizing  free  Americans  is  not  an  inevitable  one  It 
IS  not  even  in  accord  with  the  natural  law  of  business.    Shall  we,  under  the  guise 

S;.?f  ?^"^9''''?'P^*.*'''"'  ^V""*^^^  ^°^*^^  monopoly  by  creating  immunitv  for  the 
price  cutters?    Anaencans  should  be  under  no  illusions  as  to  the  value  "'or  effect 

vni?r^^+u"  "^n  •  ,  !  ^^^,"  *^^  ^^^^  potent  weapon  of  monopoly— a  means  of 
killing  the  small  rival  to  which  the  great  trusts  have  resorted  m6st  frequently. 
IL  o^L^"""?-  '  s^,  effective.  Far-seeing  organized  capital  secures  by  this  means 
tI..  2?i  ''^  ^^  }^l  short-sighted  unorganized  consumer  to  his  own  undoing. 
Lm^S^-l^lu'^^uJ  ?^  ^'^^"^^  ^"^  *^^  temptation  of  trifling  immediate  gain;  and, 
monolo^'^"  ^      ^'^  ^  "'^^^  ""^  pottage,  becomes  himself  an  instrument  of 

rr,aT^®^+v?^®  strong  words;  but  the  distinguished  source  from  which  thev  come 
makes  them  food  for  serious  thought.  They  indicate  the  fallacv  of  the  glib 
argument  that  price-cutting  is  an  advantage  to  consumers. 

wpVp  vfJrf  fi*.^T -f  !,^'^'^^'^'I  distinguished  have  often  shown  that  even  if  consumers 
^rfnfii^^  *ft?'  '*  ??-^^  ""?.*  ^''"'''''  *^^*  *^^e  public  generallv  benefits,  because  in 
considering  the  public  welfare,  attention  must  be  given  not  merelv  to  consumers, 
but  also  and  more  particularly  to  producers  and  distributors,  that  is  to  manu- 
T  ^.H  ""p  ^'i"^  '^^^''^^^''^  -^'^^  retailers.  This  argument  was  forcefuUv  presented  bv 
fc^^l^^^^er  m  a  decision  rendered  by  him  in  a  leading  case  in  Great  Britain, 
lie  said:  In  considering  the  interests  of  consumers  it  is  impossible  to  disregard 
the  interests  of  those  who  are  engaged  in  such  production  and  distribution  It 
^^o^+T  m  the  interests  of  consumers  that  any  article  of  consumption  should 
cease  to  be  produced  and  distributed,  as  it  certainly  would  be  unless  those  engaged 

i^'i  ^!?  '?T  f'l^  distribution  obtain  a  fair  remuneration  for  the  capFtal 
employed  and  the  labor  expended."  ^^pitm 

«oj^'"^'!?i^^'  *^®  Federal  Trade  Commission  in  a  unanimous  report  to  Congress 
said:  Ihe  consuming  public  does  not  enjoy  benefits  by  unfair  price  cutting  to 
compensate  it  for  the  injuries  following  demoralization  caused  bv  price  cutting. 
1  his  for  the  reason  that  in  the  long  run,  unrestrained  price  cutting  tends  to 
tS^the^'  ubUc  "       ^®^*^^^'  *^®  production  and  distribution  of  articles  desirable 

The  injury  resulting  from  price  cutting  is  twofold,  that  is  both  to  the  manu- 
facturer and  to  the  independent  retailer.  As  a  result  of  price  cutting,  a  manu- 
facturer who  has  devoted  a  hfetime  and  has  expended  large  sums  of  monev  in 
creating  and  advertising  his  trade-mark  and  has  thereby  created  a  valuable   and 
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impair  and  otteZZZl  t^e  U^hll'lXl  .^su'ih'tr^ade  mark'""^"^  ^^"'"^'^ 
if  some  or  many  of  such  ciistompr«  ^nf  +L  ^H^^J^^f"^  ^^ark.  For,  obviously, 
living  profit,  ot4r  deXrs  whoTl  nn^^^  pnce  below  that  which  will  yield  a 

cease  to  handle  the  artS  '"""*  ^'  ^^^^  *^  "^"  ^'^^^^^^  ^  profit  will 

it  Je'ufi^s  n?SLcu£ion  '"Mr"^EX\*^±  T^^i^-  -  -  '>^^vious  that 

ably.  ^ubMon.     Mr.  i^ddy  s  article  presents  the  argument  unannwer- 

of  mX'lvX  tt't^^'^,''±^^^  designed  by  CongresH  for  the  repression 
monopoly.  '  For  vvS  eLe  thaif  mo^^^  ^«^^"'^  ^«''  *h^  promoti.m  of 

channels-^of  distriSnSebeTiJm  the  present  situation,  where^  the 

great  aggregations  of  cS  wTh^t^^lr^^^^^^^^^^  ^J''''^^}  '^>'**^^  *he  control  of 

out  of  existence?  Surefv  UiT  situadon  .il w*  independent  traders  are  driven 
plainly  forecast  by  Preside  f  C  eve  and  111''''  ^  !?"'^f'^  ^^^  ^'^^S^^^  ^^^re 
the  Sherman  law  to  its  rSg^^^^^^^  '^T^>'  obviously  in  to  rentore 

again  the  enemv  of  monoDolv  and^^hp  'nho  ^^'  '"'*f  *il^  amendment  to  make  it 
long  ago  as  1908,  Wm^aTHowaid  T«ff  Int'?'"'?  ^^  the  individual  trade.  As 
still  later  to  the  position  whioh  ho  n  '  i  ^''"^  elevated  to  the  Presidency  and 
States,  said:  'farin^ef tfthe  ophln^^^^^^^^  ^'  ^^e  United 

amendment  of  the  antitrust  law  *^  *  *  nti!^^  *'?^  '^  "^""^  ^*  ^^^^^  fo^  an 
tween  lawful  agreements  reasonahlv  rJi.i  -^"f  ^  ^^""^^  *'^'^  distinction  be- 
pernicious  in  effict ''  '   ^asonabl>    restnauing  trade,   and  those  which  are 

bee^n'^rnTSlrS;^  ^-  the  situation  which  has 

agreements  between  manufacturers^nH  Hr'trH  '.  *^'^  Sherman  law.  whereby 
maintain  the  sales  pricTestabhshPd  hv  ih.       ^^^ors   ^^5"^^"^^   the-  Jatter   to 

be  deemed  to  be  law  u'  Th^  would^V/t  ill^'^'^H^'^''^  ^^'  ^''''  P^^^^^'ts,  «hall 
away  the  powerful  u^apon  posses^^^^^^  t^J^ir.  ^"^ting,  would  take 

tion  of  independent  retai  16^?!  nrf  w^niw    •      !  '^''''^^  ?'>^  ^^^^^  ^i*^^'  ^^^  t^e  destruc- 

competition.     It  luid  Sn   ?f  n^  ''*''tf  ^/''"  ^"^^  ^''''  ^^^^  ^^^ 

gations  of  capital  and  arFre^idpnt  P..     i    '.'  ^5^  growth  of  monopolistic  aggre- 

trader  to  -the  ^roud  poStimf  o^^^^^  ^dv-ocated,  would  restore  the  small 

his  country's  pros^n  which  hi  ^IJll'  "l"*-^'  ^^f"^^^"^  "^  ^"  t^*^^*  t«"'*hes 
that  affects  the  advantages  of  bu  sine  J  of  wi/T^r'^'^^^^^ti  ^^;*  ^^^terested  in  all 

i^soSi^L^iK^XCSctTrm:^  .''"'':  associaticH  have  adopted 
pact  and  well  orgluized  minoHtt  nf  Lli  f*  ''"^  "^  *''"*  '"""■•<^:  "  the  com- 
be confronted  b/a  proper  ZYnr/edl^v?^^^^  "^^I?  confronted,  as  they  should 
majoritv  of  the  busine^men  nf  ttf;  '""™P^«"t  <>"  "'e  part  of  the  overw-helming 
practices  of  the  pr"ce "Xrs  the  r^^.it"""*!"!  '''}'?.  ^1'"^''  grievously  from  hf 
efforts  shouIdAKore    bISuade  hv  th""!"^.  ",°*  ^  '"'-'^  "■'  ^°'"'t-     t-'oncerted 

to  lay  the  facts  beforrConUsfanS^o  f.U  r  '*«''''^''','?'?V°"'  "^  *>>'«  """"try 
plainly  entitled.  '-'"'gress  and  to  ask  for  the  relief  to  wliicli  they  are  so 

(From  the  Los  Angeles  News] 
Complete  T.xx,  F.xb  T«az,e  Act  Decis.ok     F.xh  Tbade  L.w  Is  S.sta.ke,, 

upMdinr  cott?tutaUyVP4tstl*^Faif -S^  ^t"''^"^.  ^°"'  "P'-'^" 
dissenting  opinions  is  herewith  presented:  "*  ^""^  "'^  *^''*  "^  **<> 

BANK L.  A.  1466L' 

Act^8782),  as  amended  in  r^Ss'liXt^sinV^.r^^eS^^^^^^^ 
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Falt^or&^Co'  TnZl''''^  *^^  allegations  of  the  complaint:  The  plaintiff,  Max 

and  toilet  articles  mi^^^^^^^  ^^^^^^^  ^"  ^^^  manufacture  of  cosmetics 

rnor.1^     T-^       r   manufactured  by  it  under  certain  adopted  and  registered  trade- 

Tur^  sale  aS'diTtr^^^^^^^      ^T  '""^  ^f "  "^^^  ^"  conn^ection  wifhThe  manufac- 
^!.iJ'k    lu  distribution  of  the  cosmetics  and  toilet  articles  manufactured  and 

alHt^n*^^T'PJ!'^.*'^^vJ^^^*  t^^  corporation  is  the  sole  owner  oTtLbusS  and 
l^fWh^  in  the  fetate  of  California  and  all  the  States  in  the  United  States  connected 

Tha^nHnr  fnV^^"*'^"  ^^^  ^^"  ^^  ^^^  ^^^^^^^^  associated  with  such  trade  mirks 
«nlH  r  ?;  ^  the  commencement  of  this  action,  Max  Factor  &  Co  transferrSland 
S,f?ni  !  ^H^"  n-^  Sales  Builders,  Inc.,  the  exclusive  right  and  privilege  of  d  s 
ri^fnrni  ?^  seUiug  in  the  States  of  the  United  States,  including  VKtate  of 

by  Maf  Factor  &  Co      °'  ^"^  ^''°'''^*"'  ""''  '""^  "^^  "'  '""  trade-marks  ad^ted 
aJJ^^fr^^o?Vp^^ 

f<J5:?'arcirs!rdttrerrrXfdt°  ^'^'"-^  ^*  ^<-*''"  *°  '=—- "-— ^t 

bS,  tiers':""'  ''"''  '"''  ^"'^  '<^-«««^  u„der^![iirn1t^?:'rarSa^t 

Such  products  have  been,  and  are,  offered  by  retail  dealers  at  nnVPH  o^r.cr.,v., 
^&  ^^r^/^^,'?*^^^  ™^^k^t  «^  established  prices  of  said  co^mod^ 

leaders'  ,  for  the  purpose  of  creating  the  impression  that  other  goods  of  Th  oh 
the  prices  are  not  so  weU  known  are  sold  at  corresponding  reductions  and  that 
all  artices  dealt  in  by  the  particular  dealer  are  sold  by  hini  It  les^than  the  onnfd 
be  obtained  elsewhere.  The  stores  in  which  these  practices  Tre  prey al^^^^^^ 
become  known  as  "cut-rate  drug  stores  "  The  ooinnlai^nf  wt Lf>  i  \  ^ 
length  matter  relative  to  the  faft  thTthe  practicTo^/^U^^^^^^^ 
hshed  prices  has  engendered  a  condition  by  which  other  dealerVwPrp  fnrnfn  ?;[ 
meet  the  cut  prices  advertised  by  their  competitors,  onfcut  product™  n 

retaliation    so  that  ultimately,  in  a  particular  community    welSwira^^^^^^^ 
Identified  by  trade-marks  brands,  and  names  with  an  establ^^l^ld  pr^rare  off^^^^^^^ 
at  prices  cut  to  a  point  which  yield  no  profit,  and  in  many  cases  reprSentsa^^^^^^^ 
Other  al  eged  evils  of  the  practice  are  set  forth  at  length      ItiJ^UnTuJS^^  Iw 

sVrTfl*^^'  'T^l  \^^  ''f\''^''i''  ^^  California  his  etctedteFair^^^^^^^^^^^ 
(supra)    the  constitutionality  of  which  act  is  here  sought  to  be  established 
In  order  to  protect  itself  against  the  alleged  injuries  and  urn  conomi^n^^^ 
described  in  the  complaint,  plaintiff  Sales  Builders,  Inc.,  adopted  ^svSL  of  dofn^ 
thTnW 'f^'"*^^^.*  in  complaint,  under  which  contracts  ^e^ent red  Into  be^^^^ 
the  plaintiff  and  its  wholesale  jobbing  distributors,  and  between  plantHf  and  ?p 
tail  druggists  and  other  persons,  firms,  or  corporations  seUing  the  Factor  nroduct« 
at  the  specified  prices.     The  prices  fixed  and  established  bv  plairitiff  Sales  Bu^^^^^^ 
Inc.,  m  said  contracts,  it  is  aUeged,  are  fair  and  reasonable  anHnn  wvl   +i       • 
required  to  yield  to  distributors  at  Wholesale  and  retaTa~         ™ilat?on 
nf  fS^'^T  ^T'f^:,     It  }\^¥^  alleged  that,  as  known  to  defenTnTSfcallv  aU 
of  the  wholesale  druggists  in  the  State  of  California  liave  executed  t£seSes^lP 
distributers;  contracts  and  practically  aU  of  the  retail  drugg^sL  in  the  & 
California,  including  the  prominent  department  stores  dealkig  in^osmet^cs  Ind 
inH  Inl''^^''  have  executed  the  retail  distributors'  contracts,Vnd  are  observing 
Sfol  f^5^SI°^'"g  "^I^^  the  terms  of  the  contracts.     Price-cutting  onroductV  of 
plaintiff  Max  Factor  &  Co.  has  ceased,  and  plaintiff  Sales  B udders   Inc    is  en 
joying,  under  the  terms  of  the  California  Fair  Trade  Act  a  reasonS  nr^fif  ? 
the  sale  of  its  goods  and  immunity  from  destructfv  e  an^uLcono^^^^^^ 
^eat?;tet1ted.''  '''  ^""'^  ^"^  ^^^"  unobstructed,  and  TCfnLTLTbeef 
However,  the  defendant,  a  retail  distributor  of  plaintiffs'  goods   is  enffaapd  in 
S«fe?.fT^-r^^'  ^*  P""^^  conspicuously  lower  than  otLr  detail 'dL!er?fif^^ 
?ht  H  /  Calif?^^?' in,  many  instances  at  less  than  the  cost  of  the  commodit  es  to 
the  defendant,  with  the  result  that  other  dealers  are  forced  to  meet  defpn^rSf' 
price  competition  by  offering  plaintiffs'  goods  for  ^'e  aTpricls  Tn^^etit^ve  ".^th 
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nf  .!fn?  o  .  i^  defendant.  Sales  Builders,  Inc. ,  upon  inauguration  of  its  system 
of  contracts  heretofore  referred  to,  tendered  to  <lefendant  a  contract  and  an  oppor- 
tunity  to  deal  in  plaintiffs'  goods  on  the  same  terms  offered  to  (^verv  other  retaU 
dealer  in  the  commodity  in  the  State  of  California.  The  defendant  refused  and 
declined  to  execute  the  contract  or  to  conform  to  the  system  of  distribution  era- 

^Tifo  ^1-r.^^^J  ??^^T'.i"<'-'  ^;  *«  observe  the  sales  price  fixed  in  the  contract. 
The  plaintiff  Sales  Builders,  Inc.,  declined,  and  has  continued  to  decline,  to 
sell  Its  comniodities  to  the  defendant  unless  and  until  the  defendant  enters  into 
the  tendered  contract  with  plaintiffs.  Defendant  has  proceeded,  and  is  pro- 
ceeding, to  carry  out  the  alleged  unlawful  and  wrongful  scheme,  and.  it  is 
alleged,  in  so  doing  has  been,  and  is,  acting  maliciously  and  without  legal  justifica- 
tion therfor  In  pursuance  and  as  part  of  the  wrongful  and  unlawful  plan  and 
scheme,  defendant,  unbeknown  to  plaintiffs,  has  procured,  and  continues  to 
procure,  commodities  manufactured  by  Max  Factor  &  Co.  bearing  the  trade- 
marks, brands,  and  names  of  Max,  Factor  &  Co..  and  has  sold,  and  is  now  selling, 
the  commodities  at  prices  less  than  the  retail  sales  prices  which  are  being  sustained 
by  substantially  all  of  the  retail  dealers  in  cosmetics  and  toilet  articles  in  the  State 
of  California.  Defendant  has  been,  and  now  is,  engaged  in  informing  retail 
dealers  under  contract  with  plaintiff  Sales  Builders,  Inc.,  as  well  as  the  public 
generally  of  defendant's  intention  to  sell  plaintiffs'  goods  at  cut-rate  prices,  which 
act  and  the  others  in  the  complaint  complained  of  are  unduly  influencing  retail 
and  wholesale  distributors  of  Max  Factor  &  Co.'s  products;  and  the  wholesale 
and  retail  distributors  have  complained  that  thev  will  be  compelled  to  cancel  the 
contracts  with  plaintiff  Sales  Builders,  Inc.,  and  to  sell  the  Max  Factor  &  Co 
products  not  in  conformity  with  the  terms  of  the  contracts  entered  into  by  them' 
but  at  prices  which  will  meet  those  announced  by  the  defendant,  and  at  which 
process  the  defendant  sells  at  retail  the  Max  Factor  &  Co.  products  Thfe  result 
of  such  cancelation,  it  is  claimed,  will  be  the  destruction  of  the  business  of  plaintiffs 
and  the  goodwill  pertaining  thereto. 

It  is  further  alleged  that  the  defendant  threatens  to,  and  will,  unless  restrained 
by  judgment  of  Court,  continue  to  sell  and  dispose  of  the  products  of  the  plaintiff 
^^.^\fi^77  *  ^Pr  »t  ^^^^^  prices  less  than  the  retail  sales  prices  regulated  l>v 
plaintiffs,  the  contimianco  of  which  acts  will  produce  great  and  iri-eparable  injury 
to  plaintiffs  in  that  it  will  be  extremely  difficult,  if  not  impossible,  to  ascertain 
the  amount  of  damage  that  will  afford  plaintiffs  adequate  relief  for  the  loss  of 
sales  and  the  destruction  of  business  of  plaintiffs  and  the  goodwill  pertaining 
thereto.  For  these  reasons,  plaintiffs  seek  equitable  relief  by  wav  of  injunction 
against  the  wrongs  complained  of.  ^        .  j  ^ 

To  the  complaint  containing  the  foregoing  allegations,  defendant  interposed  a 
general  demurrer,  which  the  trial  court  sustained  without  leave  to  amend      Juda- 
mcnt  was  thereupon  entered  for  the  defendant,  and  the  plaintiffs  liave  appealed 
presenting  the  single  question:  "Is  section  iK,  added  to  the  Fair  Trade  Act  of 
the  State  of  California  in  1933  (Stats.  1933,  p.  793,  supra),  constitutional?" 

The  title  of  the  Fair  Trade  Act  as  passed  in  1931  indicates  its  purpose.  It  is 
as  follows:  An  act  to  protect  trade-mark  owners,  distributors  and  the  public 
against  injurious  and  uneconomic  practices  in  the  distribution  of  articles  of  stand- 

Ko^V  7  -^^  ^  distinguished  trade-mark,  brand  or  name."  (Stats  1931 
p.  583).  In  its  entirety,  the  act  aims  at  preventing  price-cutting  of  articles  sold 
yS-  /  ^noo  %rS?;^°^  name,  or  under  a  trade-mark.  As  amended  in  1933 
(htats.  1933,  p  793\  section  1^  provides,  in  order  to  accomplish  the  above 
purpose,  that  all  retailers,  whether  the  goods  were  originallv  sold  to  them  under 
a  contract  fixing  the  resale  price  or  not,  who,  ha\'e  knowledge  of  such  contracts  of 
resale  must  sell  at  not  less  than  the  fixed  price.  It  is  respondent's  main  conten- 
tion that  such  a  statute  violates  the  due  process  and  equal  protection  clauses  of 
the  federal  and  state  constitutions,  in  that  it  denies  to  him  the  libertv  and  freedom 
of  contract. 

We  think  there  are  certain  fundamental  concepts  which  are  decisive  of  the 
present  case; 

1.  In  the  first  place,  this  court  has  neither  the  ]>ower  nor  the  dutv  to  determine 
the  wisdom  of  any  economic  policy;  that  function  rests  solelv  Mith  the  legisla- 
ture. We  recognize  that  economic  and  judicial  thought  is,  and  for  manv  years 
has  been  divided  on  the  economic  question  as  to  the  benefits  to  the  consuming 
public  of  free  and  open  competition,  and  its  necessarv  corollary,  price  cutting. 
The  Sherman  and  Clayton  Anti-Trust  Acts  passed  by  Congress,  and  the  Cart- 
Wright  Act  passed  by  our  State  legislature,  and  many  other  statutes,  slto,  indica- 
tions that  the  particular  legislatures  involved,  at  the  time  such  statutes  were 
passed,  were  of  the  view  that,  from  a  social  standpoint,  free  and  open  competi- 
tion was  desirable.    The  basis  of  this  view  is  that,  in  the  long  run.  it  '"ra^a^ 
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public  interest  to  allow  the  manufacturer,  producer,  or  distributer  to  fix  the  resale 
price  of  an  article.  In  recent  years,  there  has  developed,  in  opposition  to  the 
above  views,  the  concept  that  a  manufacturer  of  a  trade-marked  article  that  is 
sold  in  competition  with  articles  of  a  similar  nature  and  who  has  fixed  a  fair  price 
at  which  he,  as  well  as  his  distributor  and  retailer,  can  make  a  fair  profit,  has  a 
property  right  in  the  goodwill  towards  his  product  which  he  has  created,  and  that 
it  is  sound  public  policy  to  protect  that  property  right  against  destruction  by 
others  who  have  no  interest  in  it  except  to  use  it  m  a  misleading  way  to  deceive 
the  public.  The  basic  theory  on  which  this  concept  rests  is  that,  from  a  social 
standpoint,  price  cutting,  in  the  long  run,  adversely  affects  the  public  interest, 
and  that  the  public  will  be  adequately  protected  against  excessive  prices  by  the 
ordinary  play  of  fair  and  honest  competition  between  manufacturers  of  similar 
products.  This  latter  protection  is  found  in  section  2  of  the  present  act,  which 
prohibits  manufacturers  contracting  betMeen  themselves  to  fix  the  resale ])rice 

As  already  indicated,  the  state  legislature,  bv  the  adoption  of  the  Cartwnght 
Act,  supra,  adopted  in  1907,  partiallv,  at  least,  the  first  economic  policv  above 
discussed.  By  the  enactment  of  the  Fair  Trade  Act  in  1931,  as  amended  in 
1933,  the  state  legislature,  for  reasons  known  to  it  and  which  we  must  presume 
were  suflScicnt,  has  seen  fit  to  attempt  to  change  its  former  policv  and  to  adopt 
the  second  economic  concept  above  discussed.  Insofar  as  the  statute  involves 
a  mere  change  in  the  economic  policy  of  the  state,  this  court  has  no  power  or 
right  to  interfere.  The  members  of  the  court  mav  or  mav  not  agree  with  the 
economic  philosophy  of  the  Fair  Trade  Act,  but  it  is  no  part  of  the  dutv  of  this 
court  to  determine  whether  the  policy  embodied  in  the  statute  is  wise  or  unwise. 
It  is  primarily  a  legislative  and  not  a  judicial  function  to  determine  economic 
policy.  The  power  of  the  Court  is  limited  to  determining  whether  the  subject 
of  the  legislation  is  within  the  state's  power,  and  if  so  to  determine  whether  the 
means  adopted  to  accomplish  the  result  are  reasonablv  designed  for  that  purpose 
and  have  a  real  and  substantial  relation  to  the  objects  sought  to  be  attained 
These  principles  have  frequently  been  stated  bv  the  United  States  Supreme 
Court.  In  the  recent  case  of  Nebbia  v.  New  York  (291  U.  S.  502,  at  p.  537,  54 
bup.  Ct.  Rep.  505),  Mr.  Justice  Roberts,  speaking  for  the  majoritv  of  the  court 
said: 

"So  far  as  the  requirement  of  due  process  is  concerned,  and  in  the  absence  of 
other  constitutional  restriction,  a  state  is  free  to  adopt  whatever  economic  policy 
may  reasonably  be  deemed  to  promote  public  welfare  and  to  enforce  that  policy 
by  legislation  adopted  to  its  purpose.  The  courts  are  without  authority  either  to 
declare  such  policy  or,  when  it  is  declared  by  the  legislature,  to  overrule  it.  If  the 
laws  passed  are  seen  to  have  a  reasonable  relation  to  a  proper  legislative  purpose, 
and  are  neither  arbitrary  nor  discriminatory,  the  requirements  of  due  process 
a^  satisfied,  and  judicial  determination  to  that  effect  renders  a  court  functus 
officio.  'Whether  the  free  operation  of  the  normal  laws  of  competition  is  a  wise 
and  wholesome  rule  for  trade  and  commerce  is  an  economic  question  which  this 
court  need  not  consider  or  determine.'  Northern  Securities  Co.  v.  United  States 
(193  U.  S.  197,  337-8).  And  it  is  equally  clear  that  if  the  legislative  policy  be 
to  curb  unrestrained  and  harmful  competition  by  measures  which  are  not  ar- 
JDitrary  or  discriminatory  it  does  not  lie  with  the  courts  to  determine  that  the  rule 
IS  unwise.  With  the  wisdom  of  the  policy  adopted,  with  the  adequacy  or  practic- 
ability of  the  law  enacted  to  forward  it,  the  courts  are  both  incompetent  and  un- 
authorized to  deal.  The  course  of  decision  in  this  court  exhibits  a  firm  adherence 
to  these  principles.  Times  without  number  we  have  said  that  the  legislature  is 
primarily  the  judge  of  the  necessity  of  such  an  enactment,  that  every  possible 
presumption  is  in  favor  of  its  validity,  and  that  though  the  court  may  hold  views 
inconsistent  with  the  wisdom  of  the  law,  it  may  not  be  annulled  unless  palpably 
in  excess  of  legislative  power. 

''The  law-making  bodies  have  in  the  past  endeavored  to  promote  free  com- 
petition by  laws  aimed  at  trusts  and  monopolies.  The  consequent  interference 
with  private  property  and  freedom  of  contract  has  not  availed  with  the  courts 
to  set  these  enactments  aside  as  denying  due  process.  Where  the  public  interest 
was  deemed  to  require  the  fixing  of  minimum  prices,  that  expedient  has  been 
sustained.  If  the  law-making  body  within  its  sphere  of  government  concludes 
that  the  conditions  or  practices  in  an  industry  make  unrestricted  competition  an 
inadequate  safeguard  of  the  consumer's  interests,  produce  waste  harmful  to  the 
public,  threaten  ultimately  to  cut  off  the  supply  of  a  commodity  needed  by  the 
public,  or  portend  the  destruction  of  the  industry  itself,  appropriate  statutes 
passed  in  an  honest  effort  to  correct  the  threatened  consequences  may  not  be 
set  aside  because  the  regulation  adopted  fixes  prices  reasonably  deemed  by  the 


■4 

•r 


^. 


i 


I 


w 


60 


KESALE    PRICE    MAINTENANCE 


legislature  to  be  fair  to  those  engaged  in  the  industry  and  to  the  consuming 
public.  And  this  is  especially  so,  where  as  here,  the  economic  maladjustment  is 
one  of  price,  which  threatens  harm  to  the  producer  at  one  end  of  the  series  and 
the  coEisumer  at  the  other.  The  Constitution  does  not  secure  to  anyone  liberty 
to  conduct  his  business  in  such  fashion  as  to  inflict  injury  upon  the  public  at 
large,  or  upon  any  substantial  group  of  the  people.  Price  control,  like  anv  other 
torm  of  regulation,  is  unconstitutional  only  if  arbitrary,  discriminatory,  or 
demonstrably  irrelevant  to  the  policy  the  legislature  is  free  to  adopt,  and  hence 
an  unnecessary  and  unwarranted  interference  with  individual  liberty  " 

««x  AT  T^'^'i-^^^i^f  ^''-  ^-  '^^^^'^  ^«^^^«  (226  U.  S.  157,  160,  38  Sup.  Ct.  Rep. 
o6)  Mr.  Justice  Holmes  stated: 

!i^l*5®  legislature  shares  the  now  prevaiHng  belief  as  to  what  is  public  policy 
and  tinds  that  a  particular  instrument  of  trade  war  is  being  used  against  that 
policy  in  certain  cases,  it  may  direct  its  law  against  what  it  derrns  the  evil  as  it 
actually  exists  without  covering  the  whole  field  of  possible  abashes,  and  it  may 
do  so  none  the  less  that  the  borbidden  act  does  not  differ  in  kind  from  those 
that  are  allowed. 

As  was  said  In  Re  Lasswell,  (1  Cal.  App.  (2iid)  183,  188,  36  Pac.  (2nd)  678): 
it  IS  a  salutary  doctrine  that  statutes  should  be  sustained  by  the  courts  wher- 
ever and  whenever  this  is  reasonably  possible.  It  is  the  purpose,  right  and  diity 
of  the  legislative  branch  of  the  government  to  .aiact  such  legislation  as  it  deems 
desirable  and  its  hmitations  are  natural  law  and  the  written  (\»nstitution :  the 
courts  have  no  voice  in  the  policy  nor  in  the  wisdom  of  legislative  action:  they 
construe  the  language  of  the  statute  and  determine  its  constitutional  status." 

2.  In  the  second  place,  it  must  be  kept  in  mind  that  the  present  statute  is  one 
passed  m  the  exercise  of  the  state's  police  pouer,  and  so  dififers  fundamentally 
from  statutes  passed  by  the  federal  government.  The  latter  is,  of  course. limited 
by  the  powers  enumerated  in  the  Constitution,  while  the  states  are  not  subji^ct 
to  such  limitation.  When  the  statute  is  viewed  from  the  standpoint  of  police 
power.  It  IS  at  once  apparent  that  it  is  not  a  complete  answer  to  the  question  of 
constitutionality  to  merely  point  out  that  the  statute  restrict.s  a  retailer  from 
seUing  property  of  a  certain  class  owned  by  hun  at  prices  fixed  by  himself  and 
so,  of  course,  restricts  his  freedom  of  contract.  There  is  no  constitutional  right 
to  own  property,  as  such,  free  from  regulation.  That  a  state  statute  deprives  a 
person  of  a  right  which  he  formerly  possessed,  whether  it  be  a  right  to  go  where 
he  pleases,  conduct  himself  as  he  pleases,  or  buy  what  he  pleases,  or  sell  what  he 
pleases  at  prices  fixed  by  himself,  does  not  per  se  brand  the  statute  as  unconsti- 
tutional. The  process  of  civilization  has  consisted  largely  of  the  gradual  regu- 
lation of  the  individual  in  his  liberty  of  action  and  ownership  of  property  for  the 
public  good.  As  society  has  become  more  complex,  the  necessity  for  such 
regulation  has  become  more  acute.  Neither  the  state  nor  the  federal  constitu- 
tion guarantees  any  person  absolute  liberty  of  action.  The  liberty  guaranteed 
^^^^^  1?:^  *^  ^  liberty  subject  to  regulation  in  the  public  good-  an  equal  liberty 
J>    oJo  ^  absolute  liberty.     In  Jacobson  v.  Massachusetts  (197  U.  S.  11 

Zty,  25  bupp.  Ot.  Rep.  358)  this  principle  is  expressed  as  follows:  "But  the  liberty 
secured  by  the  Constitution  of  the  United  States  to  every  person  within  its 
jurisdiction  does  not  import  an  absolute  right  in  each  person  to  be,  at  all  times 
and  m  aU  circumstances,  whoUy  freed  from  restraint.  There  are  manifold 
restraints  to  which  every  person  is  necessarily  subject  for  the  common  good 
On  any  other  basis  organized  society  could  not  exist  with  safety  to  its  members' 
bociety  based  on  the  rule  that  each  one  is  a  law  unto  himself  would  soon  be 
confronted  with  disorder  and  anarchy.  Real  liberty  for  all  could  not  exist  under 
the  operation  of  a  principle  wliich  recognizes  the  right  of  each  individual  person 
to  use  his  own,  whether  m  respect  of  his  person  or  his  property,  regardless  of  the 
m]ury  that  may  be  done  to  others." 

u^^ii^^^^^"^.^  ®*^*^  statute  constitutional  which  provided  that  all  employees 
stiould  be  paid  in  cash  and  paid  semimonthly,  and  that  such  regulation  should 
apply  even  to  existing  contracts,  the  United  States  Supreme  Court,  in  Erie  R  R. 
^''.\^\-  ^,^^^^«»^s  (233  U.  S.  685,  699,  34  Sup.  Cx    Rep.  761),  stated: 

1  he  legislation  having  been  passed  in  the  exercise  of  the  reserved  power  of  the 
state,  is  it  void,  notwithstanding  it  prohibits  l)')tli  the  plaintiff  and  its  employees 
from  contracting  against  its  })royisions?  Plaintiff  asserts  the  negative  and  at- 
tempts to  sustain  the  assertion  by  a  \ery  comprehensive  argunient  in  which  a 
number  of  decisions  of  this  court  and  of  other  courts  are  cited  and  reviewed. 
Ihey  Illustrate  by  various  instances  the  fundamental  and  indisputable  principle 
that  personal  hberty  includes  the  power  to  make  contracts.  But  libert.y  of  mak- 
ing contracts  is  subject  to  conditions  in  the  interest  of  the  public  welfare    and 


RESALE    PRICE    MAINTENANCE 


61 


which  shall  prevail — principle  or  condition— cannot  be  defined  bv  anv  precise 
f/*d  ""^versal  formula.  Each  instance  of  asserted  conflict  must  be  determined  bv 
itfeelf ,  ^nd  it  has  been  said  many  times  that  each  act  of  legislation  has  the  .«5up- 
port  of  the  presumption  that  it  is  an  exercise  in  the  interest  of  the  public  The 
burden  is  in  him  who  attacks  the  legislation,  and  it  is  not  sustained  by  declaring 
a  liberty  of  contract.  It  can  only  be  sustained  bv  demonstrating  that  it  con- 
flicts with  some  constitutional  restraint  or  that  the  public  welfare  is  not  sub- 
served by  the  legislation.  The  legislature  is,  in  the  first  instance,  the  judge  of  what 
IS  necessary  for  the  public  welfare,  and  a  judicial  review  of  its  judgment  is  limited 
1  he  earnest  conflict  of  serious  opinion  does  not  suffice  to  bring  it  within  the  ranee 
of  judicial  cognizance." 

Under  its  police  power,  the  state,  in  a  proper  case,  has  the  power,  acting  in 
the  interests  of  the  general  welfare,  to  regulate  property  and  regulate  property 
and  contract  rights,  and  this  includes,  of  course,  the  power  to  regulate  the  richt 
of  free  bargaining.  The  fact  that  a  state  can  lawfully  pass  a  statute  requiring 
free  and  open  competition,  such  as  the  Cartwright  Act,  supra,  which  regulates  the 
rights  of  a  manufacturer  or  producer  and  limits  his  freedom  of  contract  indicates 
this  power  exists. 

The  fact  that  a  statute  limits  the  right  of  free  bargaining  in  other  wavs  does 
not,  of  Itself,  determine  the  validity  of  the  enactment.  There  are  innumerable 
illustrations  of  statutes,  passed  under  the  police  power,  which  interfere  with  the 
right  of  free  bargaining  which  have  been  upheld  on  the  theory  the  regulation  is  in 
the  public  interest.  There  are  limits  to  this  power,  of  course,  but  within  those 
limits  the  legislature  is  supreme.  These  limits  cannot  be  fixed  by  precedent.  As 
the  State  progresses,  the  police  power,  within  reason,  develops  to  meet  the  chang- 
mg  conditions.  {Miller  v.  Board  of  Public  Works,  195  Cal.  477  484  234  Pac 
381;  People  ex  rel  v.  Associated  Oil  Co.,  211  Cal.  93,  100,  294  Pac.  717  ) 

Many  illustrations  of  the  power  of  the  state  to  regulate,  in  the  public  intere*<t 
the  riglft  of  free  bargaining  could  be  given.     The  United  States  Supreme  Court 
has  held  that  a  legislature  may  (1)  fix  the  charges  the  owners  of  grain  elevators 
?!?o  tT^£^  ^"^^^  ^^^'  ^^^^^  (A/wnn  V.  Illinois,  94  U.  S.  113;  Budd  v.  New  York 
143  US.  517,  12  Ct.  Rep.  468);  (2)  fix  the  charges  of  insurance  companies  (Ger- 
man Alliance  Ins.  Co   v.  Lewis,  233  U.  S.,  389,  34  Sup.  Ct.  Rep.  612);  (3)  fix  the 
time  within  which  the  services  of  employees  must  be  paid  for  and  provide  for 
semi-monthly  payments  of  wages,  and  prohibit  contracts  varying  the  times  of 
payment  (Erie  R.  R.  Co.  v.  Williams,  233  U.  S.  685,  34  Sup.  Ct.  Rep.  761)-  (4)  fix 
the  fees  chargeable  by  attorneys  appearing  for  employees  before   Workmen's 
onm  PfH^^^'^iu  ^''""''*^''^''"^^^^  ^Yeiser  v.  Dysarl,  267  U.  S.  540,  45  Sup.  Ct.  Rep 
Q7  o'  ^^^f^^  ^^  ^^*®  ^^  P^>'  f<^r  overtime  work  {Bunting  v.  Oregon,  243  U   S   426 
37  blip.  Ct    Rep.  435);  (6)  establish  maximum  hours  of  labor  for  men  in  certain 
industries  {Holden  v.  Hardy,  169  U.  S.  366,  18  Sup.  Ct.  Rep.  383);  (7)  establish 
maximum  hours  of  labor  for  women  (Muller  v.  Oregon,  208  U  S   412   28  Sun   d 
Rep.  324;  Miller  v.  Wilson,  236  U.  S.  373,  35  Sup.  Ct.  Rep.  342);  (8)  proWWt  the 
payment  of  wages  in  advance  (Patterson  v.  Bark  Eudora,  190  U.  S    169    23  Sup 
Ct.  Rep.  821),  (9)  require  loaves  of  bread  of  only  a  certain  size  to  be  sold  (Schid- 
znger  V.  Chrcago,  226  U.  S J78   33  Sup.  Ct.  Rep.  182);  (10)  establish  maximum 
rentals  (Block  v.  H^rsh,  25QV.  S   135,  41  Sup.  Ct.  Rep.  458;  Marcus  Brown  Hold- 
ing Co  y.Feldman,  256  U.  S.  170,  41  Sup.  Ct.  Rep.  465);  (11)  fix  the  maximum 
rate  of  interest  chargeable  on  loans  {Grim  v.  Connecticut,  218  U.  S.  563,  31  Sup 
Vr  ^%'  ;   .  ^'o\l?TT^o^"i^*®  the  net  weight  of  retail  packages  {Armour  &  Co   v 
North  Dakota  2^0  U.  S.  510,  36  Supp.  Ct.  440);  (14)  declare  sales  of  commodit'iel 
on  margin  or  for  future  deliver  void  {Booth  v.  Hlinol'i,  184  U.  S.  425,  22  Sup   Ct 
Kep    425) ;   (14)  forbid  unfair  competition  by  charging  of  lower  prices  in  one 
locality  than  those  exacted  in  another  {Central  Lumber  Co.  v.  South  Dakota,  226 

Fori;  ''Uil^l%^^:^l.Xn^^^^^        '''''  ^'  "^^^' ''''''''  '■  ^^'^ 

In  each  of  the  above  cases  the  police  power  of  the  state  was  held  broad  enough 
to  warrant  an  interference  with  free  bargaining.     As  was  said  bv  Chief  Justice 

^^^^TZ  ^'"r  ^-  .^'^f?'''  ^''P/^'  ^^  P^^^  3^^'  "*^«  **^«  liberty  of  contract  guar- 
anteed by  the  Constitution  is  freedom  from  arbitrarv  restraint^not  immunity 
from  reasonable  regulation  to  safeguard  the  public  interest— the  question  is 
whether  the  restrictions  of  the  statute  have  reasonable  relation  to  a  proper  pur- 

\.Zut  ^""^if ^  ^""T""  Hr^  '''•??^''  ^^"^i*^"^  *^  measures  designed  to  protect  life,  safety, 
health,  and  morals  of  the  citizens,  but  extends  to  measures  designed  to  promote  the 
public  convenience  and  +he  general  prosperity  {People  ex  rel.  v.  Associated  Oil  C9 
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supra;  Chicago  B.  &  Q.  Ry.  v.  Illinois,  200  V.  S.  561;  26  Supp.  Ct.  Rep.  341),  and 
includes  economic  measures  regulating  competition.  (Northern  Securities  Co.  v. 
Umted  States,  193  U.  S.  197;  24  Sup.  Ct.  Rep.  436;  Nehbia  v.  New  York,  supra.) 
The  above  cases  conclusively  establish  that  there  is  no  absolute  right  of  free 
bargaining  guaranteed  by  the  constitution.  Since,  under  the  proper  circum- 
stances, the  right  of  free  bargaining  can  be,  and  in  the  past  has  been,  regulated,  it 
necessarily  follows  that,  in  a  proper  case,  tliis  power  to  regulate  free  bargaining 
includes  the  power  to  regulate  the  price.  Every  one  of  the  cases  above  cited,  and 
many  more  that  could  be  cited,  illustrate  the  breadth  of  the  power  invested  in  the 
state  legislature  to  aflfect  the  terms  of  a  business  bargain  between  individuals, 
and  in  every  case  the  regulation  affected  the  price.  As  was  said  in  the  Nebbia 
case,  supra  (p.  532):  "The  due  process  clause  makes  no  mention  of  sales  or  of 
prices  any  more  than  it  speaks  of  business  or  contracts  or  buildings  or  other 
incidents  of  property.  The  thought  seems  nevertheless  to  liave  persisted  that 
there  is  something  peculiarly  sacrosanct  about  the  price  one  may  charge  for  what 
he  makes  or  sells,  and  that,  however  able  to  regulate  other  elements  of  manufacture 
or  trade,  with  incidental  effect  upon  price,  the  state  is  incapable  of  directlv  con- 
trolling the  price  itself.  This  view  was  negatived  many  years  ago  (Munn  v, 
7«fnois,94U.S.  113)." 

Respondent  seriously  urges  that  the  legislature  can  only  regulate  prices  as  to 
those  articles  "affected  with  a  public  interest."  There  are  several  answers  to 
this  contention.  As  already  pointed  out,  (his  statute  does  not  aim  primarily 
at  regulating  prices,  but  at  protecting  the  ])roperty  and  contract  rights  of  the 
manufacturer,  producer,  distributer,  and  retailer.  Moreover,  the  statute  does 
not  attempt  to  regulate  the  price  of  any  one  article.  It  may  be  that  when  the 
legislature  attempts  to  regulate  the  price  of  a  particular  commodity,  in  order  to 
justify  classifying  that  article  differently  from  other  commodities,  it^  purchase 
and  sale  must  affect  the  public  interest.  But  here  the  legislation  affects  an  trntire 
class  of  articles,  which  class,  as  will  later  appear,  is  reasonably  the  subject  of 
classification.  Another  complete  answer  to  this  contention  is  that  if  the  purchase 
and  sale  of  any  one  article  or  entire  class  of  articles  is  subject  t^)  regulation  under 
the  police  power,  for  reasons  already  stated,  then  its  purchase  and  sale  does 
affect  the  public  interest.  This  was  the  exact  holding  in  the  Nebbia  case,  supra, 
where,  at  pages  533  and  536,  it  is  stated: 

"Property  does  become  clothed  with  a  pul)lic  interest  when  used  in  a  manner 
to  make  it  of  public  consequences,  and  affect  the  community  at  large.  Thus 
understood,  'affected  with  a  public  interest'  is  the  equivalent  of  'subject  to  the 
exercise  of  the  police  power';  and  it  is  plain  that  nothing  more  was  intended  by 
the  expression. 

"The  phrase  'aflFected  with  a  public  interest'  can,  in  the  nature  of  things,  mean 
no  more  than  that  an  industry,  for  adequate  reason,  is  subject  to  control  for  the 
public  good.  In  several  of  the  decisions  of  this  court  wherein  the  expressions 
'affected  with  a  pubhc  interest',  and  'clothed  with  a  public  use',  have  been  br<mght 
forward  as  the  criteria  of  the  validity  of  price  control,  it  has  been  admitted  that 
they  are  not  susceptible  of  definition  and  form  an  unsatisfactory  test  of  the 
constitutionahty  of  legislation  directed  at  business  practices  or  prices.  These 
decisions  must  rest,  finally,  upon  the  basis  that  the  requirements  of  due  process 
were  not  met  because  the  laws  were  found  arl)itrary  in  their  operation  and  effect. 
But  there  can  be  no  doubt  that  upon  a  proper  occasion  and  by  appropriate 
measures  the  state  may  regulate  a  business  in  any  of  its  aspects,  including  the 
prices  to  be  charged  for  the  products  or  commodities  it  sells." 

The  next  major  factor  that  must  be  emijhasized  is  that  th(^  statute  here  in- 
volved is  not  solely  a  price  fixing  or  regulating  statute.  It  is  true  that  the  statute 
permits  the  producer  to  fix  by  contracts  with  his  distributor,  and  the  latter  by 
contracts  with  retailers,  the  minimum  resale  price  of  the  produce,  and  that  by 
section  IH  of  the  act  the  minimum  price  so  fixed  is  made  binding  on  all  retailers 
who  have  knowledge  of  the  contracts,  and  in  this  sense  it  is  a  price  regulating 
statute.  However,  to  regulate  prices  as  sueh  was  not  the  main  purpose  of  the 
statute.  The  name  or  brand  or  trade-mark  of  the  producer.  As  to  such  articles, 
the  producer  or  manufacturer,  through  advertising  or  other  m«»ans,  has  built  up  a 
goodwill  in  connection  with  the  articles,  which  goodwill  is  a  species  of  property 
entitled  to  protection.  When  the  retailer  sells  such  an  article  to  a  customer,  the 
article  is  not  sold  solely  on  the  reputation  of  the  retailer,  but  partially,  at  least, 
on  the  reputation  built  up  by  the  owner  of  the  trade-mark,  brand  or  trade-name. 
Moreover,  section  1)4  comes  into  operation  only  when  the  manufacturer  or  pro- 
ducer has  entered  into  contracts  fixing  the  resale  price.     The  statute,  as  its  title 
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indicates,  by  preventing  price-cutting  is  aimed  at  protecting  these  valuable 
property  and  contract  rights  of  the  manufacturer  or  producer — rights  just  as 
valuable  and  just  as  much  entitled  to  protection  as  the  right  of  the  retailer,  who  is 
attempting,  by  exercising  his  claimed  right  of  freedom  of  action,  to  injure  the 
property  and  contract  rights  of  the  manufacturer  or  producer.  The  statute,  in 
other  words,  does  not  merely  prohibit  price-cutting  in  order  to  regulate  prices, 
but  prohibits  price-cutting  in  an  attempt  to  protect  the  validly  acquired  rights  of 
others.  The  common  law,  without  statutory  authorization,  long  recognized  that 
unjustifiable  interference  with  contract  rights  of  others  constituted  a  tort. 
iLumley  V.  Gye,  2  El.  &  Bl.  216).  The  statute  here  involved,  in  a  large  measure, 
merely,  extends  that  common  law  doctrine  to  the  transactions  enumerated  in 
the  statute. 

(4)  Another  important  factor  that  must  be  kept  in  mind  is  that  insofar  as  the 
Fair  Trade  Act  permits  the  producer  to  fix  the  resale  price  of  his  product  by 
contract,  the  act  merely  embodies  a  rule  of  law  well  settled  in  this  state.  In 
Grogan  v.  Chajee  (156  Cal.  611,  105  Pac.  745)  and  in  D.  Chiradelli  Co.  v.  Hun- 
sicker  (164  Cal.  355;  128  Pac.  1041)  it  was  held  that  as  far  as  articles  in  intrastate 
commerce  are  concerned,  without  statutory  authorization  the  manufacturer,  by 
contract  with  a  retailer,  may  fix  the  resale  price.  The  Fair  Trade  Act  as  passed 
in  1931  merely  codifies  the  rule  of  those  cases,  which  was  partially  changed  by 
the  Cartwright  Act  supra. 

WJien  the  above  concepts  are  applied  to  section  1)4  of  the  Fair  Trade  Act, 
we  have  no  hesitancy  in  holding  that  the  section  is  constitutional.  The  object 
sought  to  be  attained  is  clearly  within  the  sphere  of  state  regulation,  and  the 
means  provided  in  the  statute  have  a  reasonable  relation  to  this  object.  In 
our  opinion  the  statute  is  neither  arbitrary  nor  discriminatory. 

California  apparentlj''  is  the  first  state  to  have  passed  a  statute  containing 
the  provisions  found  in  section  V/i  of  the  Fair  Trade  Act.  New  Jersey,  in  1916, 
however,  passed  a  statute  that  permitted  the  manufacturer  to  fix  the  resale 
price  of  a  trade-marked  article,  or  article  sold  under  a  trade  or  brand  name,  by 
attaching  a  notice  fixing  the  resale  price  to  the  container  in  which  the  article 
was  sold.  The  resale  price  so  fixed  was  made  binding  on  all  retailers.  In  Inger- 
soll  &  Bro.  V.  Hahne  &  Co.  88  N.  J.  Eq.  222;  101  Atl.  1030,  89  N.  J.  Eq.  332; 
108  Atl.  128)  the  New  Jersey  court,  in  two  opinions,  held  the  statute  constitu- 
tional on  substantially  the  same  reasoning  set  forth  in  this  opinion. 

Since  the  oral  argument  and  submission  of  the  cause,  respondent  has  cited  a 
decision  of  the  New  York  Court  of  Appeals,  in  which  that  court  held  the  New 
York  Fair  Trade  Act  unconstitutional.     (Doubleday,  Doran  d'  Co.,  Inc.  v.  R.  W. 

Macy  ^  Co.,  Inc.,  decided  January  7,  1936, N.  Y. 199  N.  E.  409.) 

Because  the  New  York  act  was  copied  almost  verbatim  from  the  California 
statute,  respondent  cites  the  opinion  of  the  New  York  court  as  ''strongly  per- 
suasive." We  are  not  prepared  to  share  counsel's  optimistic  view  of  the  weight 
to  be  given  the  decision.  While,  on  first  impression,  it  seems  entitled  to  the 
importance  attached  to  it  by  respondent,  we  are  of  the  view  that,  upon  careful 
analysis,  it  loses  its  persuasive  force.  A  brief  discussion  of  the  decision  will, 
we  believe,  be  helpful  in  throwing  in  relief  some  of  the  high  lights  of  the  situation 
now  before  this  court.  For  several  reasons,  the  decision  of  the  New  York  court 
impresses  us  as  not  being  in  point  in  the  discussion  here.  It  is  expressly  limited 
to  a  dieclaration  that  section  2  of  the  New  York  act  (identical  with  section  1)4 
of  the  California  act)  is  unconstitutional  *'as  applied  to  the  facts  set  forth", 
which  are  different  from  those  of  the  case  now  before  this  court.  The  plaintiffs 
in  the  New  York  case  were  Doubleday,  Doran  &  Company,  Inc.,  publishers, 
and  Doubleday,  Doran  Book  Shops,  Inc.,  retailers.  The  contract  mentioned  in 
the  decision  is  one  between  the  publishing  corporation  and  the  retailing  cor- 
poration. Aside  from  any  inference  to  be  drawn  from  the  similarity  of  names, 
the  opinion  states  that  the  two  plaintiffs,  in  reality,  were  one  and  the  same,  for 
it  refers  to  "the  price  which  the\  (the  plaintiffs)  stipulated  as  a  retail  price  in  a 
contract  between  themselves."  Other  language  indicates  the  book  shop  cor- 
poration is  merely  a  subsidiary  and  agent  of  the  publishing  company.  Again, 
the  plaintiff  publishers  sold  the  books  in  question  to  the  defendant  without 
exacting  or,  insofar  as  appears,  attempting  to  exact,  from  the  buyer  any  restric- 
tion on  the  price  for  resale.  In  other  words,  the  producer  of  goods  placed  a 
retail  price  upon  its  product  by  its  own  independent  action,  and  voluntarily  sold 
the  goods  to  a  retailer  (Macy  &  Co.)  for  resale  without  seeking,  or  at  least  obtain- 
ing, any  agreement  by  the  retailer  to  observe  any  retail  price. 

In  the  action,  it  seeks  to  prevent  the  retailer,  to  whom  it  has  sold  the  goods 
without  restrictions,  from  selling  the  goods  at  prices  less  than  those  which  the 
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edge  of  the  svstem  of  contract^   and  thp  Pvf.  nf  .Tf  vl^  /   '  ^"^ ,  ^""  knowl- 

with  their  terms  hv  the  trade   h«?ohf«iLJ^4'  ^°^  the  execution  and  compliance 

tiffs,  and  is  sell  ng\hem  ^.  pr^es  le^^^^^^^^^  ^^  Pl'^i"- 

extensivelv  entered  into  bv  other.      Tholp  fi.  P^'^^^  fi^^^d  ^y  the  contract,  so 

situation  in  New  ?Ck  from  thlth'^rP^^T^^^^^^^  '^7^  *^  ""'^^^^^  differentiate  the 

made  by  the  producer  wtn^lfu^^^^^^  ^-^^  "'"^'^  pretended  contract 

iiiigiiiiiiifisi 

included  within  thlstZte  that 'the  m«^il.','  '■^'^'•«"«'^  *?  t^"^  commodities 

i^'^rter-r  ^SsHE  ttS 

The  contention  made  bv  the  resnondpnt  fh«f  Jh^  ip\,-  V     i      /\  ^"'  IQ^rt.) 

te,t^tii,r^^rheT;^^!;S^^^^^^^^ 

rc^s:r*;iitrorh'urifoj'£^^ 

be  interpreted  to  inchidc  State  tr„w„^t^  ""^  '"'°*'''  !'"'  '^""'''  conceivably 
the  act  as  applving  o  fy  ol?ans^ctionrwith.'!''fr  ^'f*  "rTT-:"*'  """^^''^ 
territorial   extent   of  the   legiS^'^^ToXr^  \V^ /v        '  ^^^    ''™'K  the   sole 

Sa«a«a  Co.  v.  UnM  Fruit  Co.,  213  US  347   24  S  ,n  'Ct   R«f  -i/f  ?=  -<'«'■"''•"' 

Of  fccft^^^uKteTurb'.e'^rdlr  4'  "T  ""d-  wm/,i'enforce.nent 
It  is  elementa,!v^  of  cou?«'  that  a  stltl^tei^v  l^fi'^'Pt-  T™  unconstitutional, 
of  facts,  vet  val  d  as  applied  to  ano«;;  r  ?n  ;  I  'J;^'",'^  *^,,*PI'li<^d  *'>  one  s<.t 
durant,  257  U.  S.  282^42  Sup    aRen    .^f''%'i^i'"'''^''l'"g  Co.  v.  Don. 

ff^x^s  ortrsiLtti-^wH^^^^^^^  - - 

would,  deny  iniunctive  ..l.e'f''wh:;rsuXeli^^:;^:id^^re;;uitable""''"''*^'''^ 
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,lt  is  beyond  denial  that,  under  our  form  of  government,  the  use  of  property 
3fcnd  the  making  of  contracts  are  normally  matters  of  private  concern.  Here,  no 
question  of  impairment  of  existing  contracts  is  involved.  No  criminal  proceedings 
have  arisen  under  the  circumstances  of  the  case.  The  plaintiffs  are  seeking,  in  a 
^ivil  action,  to  restrain  conduct  on  the  part  of  the  defendant  which  the  legislature, 
in  determining  a  question  of  economic  policy,  has  declared  to  be  "unfair  com- 
petition, and  actionable  at  the  suit  of  any  person  damaged  thereby."  We  are 
of  the  view  its  action,  measured  by  the  yardstick  of  the  cases  cited,  and  other 
authorities  of  similar  import,  must  be  held  to  be  free  from  constitutional  objec- 
tions, and,  not  being  shown  to  be  unreasonable  or  arbitrary,  it  must  be  sustained 
a-s  a  proper  legislative  declaration  of  the  policy  of  the  State  on  the  practice  of 
price-cutting.  The  demurrer  of  defendant  to  the  complaint  should  have  been 
•overruled. 

For  the  foregoing  reasons,  the  judgment  entertxl  on  the  order  sustaining  the 
demurrer  without  leave  to  amend  is  reversed. 

Waste   C.  J. 
We  concur:   Curtis,  J.;  Langdon,  J.;  Seawell,  J. 
Factor  v.  Kunsman,  L.  A.  14662. 

DISSENTING  OPINION 

I  dissent.  I  cannot  bring  myself  to  agree  with  the  majority  opinion  in  this 
ease.  The  question  herein  is  not  whether  the  court  or  the  Legislature  is  authorized 
to  determine  the  wisdom  of  an  economic  policy.  It  is,  of  course,  elementary 
that  it  is  beyond  the  function  of  the  court  to  attempt  to  define  or  limit  the  eco- 
nomic policy  or  to  determine  the  wisdom  of  a  chosen  course  bv  the  State.  And 
it  is  also  fundamental  that  simply  because  such  determination  does  not  fall  within 
the  judicial  function  it  does  not  follow  that  it  belongs  in  the  legislatife  field.  It 
may  be  reserved  by  the  State  Constitution  to  the  people,  or  the  State  may  be 
prevented  from  acting  by  the  inhibition  of  the  Federal  Constitution.  The  ques- 
tion, then,  in  this  case  may  be  phrased  as  follows:  Has  the  Legislature  exceeded 
its  powers  as  limited  by  some  inhibition  of  the  Constititon  in  which  the  people 
have  defined  for  themselves  an  economic  policy  and  in  which  they  have  set  up  a 
safeguard  against  the  infringement  by  the  Legislature  of  some  natural  right  with 
which  they  are  endowed?  If  the  act  in  question  exceeds  the  legislative  power  thus 
measured,  it  is  likewise  beyond  the  judicial  function  to  sap  the  inhibition  or  safe- 
guard of  its  essential  vitality,  by  construction,  in  order  to  accomplish  or  permit  a 
course  of  action  the  court  may  deem  to  constitute  a  wise  economic  policy.  (See 
opinion  of  Mr.  Justice  Burnett  in  Ex  Parte  Newman,  9  Cal.  502,  510,  for  a  compre- 
hensive statement  of  this  principle.)  The  respondent  insists  that  the  section 
brought  under  our  scrutiny  in  this  cause  does  do  violence  to  sections  1  and  13  of 
Article  I  and  section  25  of  Aricle  IV  of  our  State  Constitution,  as  well  as  the 
fourteenth  amendment  to  the  Federal  Constitution.  It  seems  to  me  the  argument 
in  this  regard  is  unanswerable.  Section  1  of  Article  I  reads  as  follows:  "All  men 
are  by  nature  free  and  independent,  and  have  certain  inalienable  rights  among 
which  are  those  of  enjoying  and  defending  life  and  libertv,  acquiring,  possessing, 
and  protecting  property;  and  pursuing  and  obtaining  safetv  and  happiness." 
Section  13  of  the  same  article  provides  that  no  person  shall  "be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law",  which  is,  of  course,  in  keeping 
vi^ith  a  portion  of  the  fourteenth  amendment  to  the  Federal  Constitution.  Sec- 
tion 25  of  Article  IV  forbids  the  enactment  of  special  laws  respecting  enumerated 
subjects  or  where  a  general  law  can  be  made  applicable. 

Sections  1  and  13  of  the  First  Article  have  been  considered  bv  this  court  in 
previous  cases,  and  I  believe  if  the  amendment  under  attack  is  to  be  sustained, 
they  must  be  directly  overruled  or  the  court  forced  to  the  extent  of  saying  all 
trade-marked  goods,  including  the  specific  item  of  cosmetics  here  involved,  have 
been  so  devoted  to  a  public  use  that  they  have  become  "affected  with  a  public 
mterest."  I  can  scarcely  believe  that  anyone  would  adopt  the  latter  alternative. 
Hence  I  advert  to  the  construing  authorities.  It  was  held  in  the  earlv  case  of  Ex 
Parte  Newman,  to  which  I  have  already  referred,  that  the  declaration  of  principles 
contained  in  Article  I,  and  which  were  intended  for  the  protection  of  every 
individual,  "can  be  enforced  by  judicial  determination."  In  Ex  Parte  Quarg 
(149  Cal.  79),  this  court  proceeded  to  enforce  the  section  upon  which  the  respon- 
<lent  relies  for  his  protection.  With  respect  to  an  enactment  which  attempted 
to  prohibit  the  sale  of  theater  tickets  at  a  price  in  excess  of  that  originallv  charged, 
it  is  there  said:  "The  constitutional  guaranty  securing  to  every  person  the  right  of 
'acquiring,  possessing,  and  protecting  property'  refers  to  the  right  to  acquire 
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ni.'ldT?aw''tfth'aM*fh»"'^  nnqualified  title  to  every  specie,  of  property  recoK- 

riRht  ofVenonI  Hhprtl  V'-^''J^'"'^;f  "*?l*''^^^^^^^  *"^  '"  -"nnection  witt,  th» 
rig.ii.  oi  personal  liberty,  it  tneludee  the  right  to  dispose  of  such  Ttrnnrriu  in  anoi. 

r»i  95j^  •  u-  u  '  „  .°  *''*  '*'"<'  practical  effect  is  Ex  Parte  Dickev  ri44 
foHower  'o?  Tlf  Wi^Jlt^  **"'  expression:  "This  right  of  contract  coi^onV  he 
Iv^^^fl-        all  legitimate  vocations  is  an  asset  of  the  petitioner  in  his  cIiosom 

wh?.rhlP"'  *"**'  ^'''f  "^^  "*''^'  '«  »  P"*  "f  the  pro,>e?tv  n  ?he  e njoym^t  of 
which  he  IS  guaranteed  protection  by  the  Constitution,     fiy  the  act   n  niZtion 

^Ia\  *,i'"-*T',V'  '  "P'?*'''  of  *his  right  of  contract,  and  deprived  of  his  n^rZrtv 
and  left,  in  following  his  vocation  and  in  pursuit  of  his  livelihood  circumsribed 

(^.SlnR^Ui^\^^%Ti^^''^  '''^rr  ™^"  '"  oTheV"cc"patToI?:" 

b;F?r?  thTt  fag^tl^^h^'we  ^fv^-.Mf^oi^"^;  '^Utt"it'tv^ 

«on  preledenPtl'tel^TfV""*  "^T^^"  'TJ^""  "^  "e^uVe  »  pem&   oi^dt 

tr^sSr;  ^°h:tu^ta^:,!"?a7thi^^^^^^^^^^^^ 

latrve  bodies  to  extend  the  paternal  arm  of  government  into  the  rea?Zf  economic 
?nn-.t'""'  •''  "  P»5«<="I»'-ly  important  that  courts  in  the  exercis,rof  the  partSr 

legisMon'XchleX?  *'''''"  '^•\.*'''  Constitution,  should  sc,u«,,i!,e  ^ircte 
iw  tu  ui  ,  ??°^. '",  encroach  upon  the  constitutional  guaranties  to  the  end 
that  the  right  of  the  individual  to  liberty  aud  possession  of  propeAV  sha U  be- 
come, not  a  mere  theory,  but  shall  be  maii.taii  ed  as  a  practical  reaiitv  And 
while  It  IS  true  that  the  increasing  conflict  between  the  ririit,  of  the  ind'ividiml 

211  (40  a'I:  R:"|2,  mt'prc.tss")"-  "  "^  ^'""»''"'"  -B™.*,  .,  oL,  199  Cal. 
toThn^"""  a  host  of  authorities  from  other  jurisdictions  which  might  be  cited 
to  the  same  effect,  but  for  my  purposes  it  will  be  sufficient  to  refer  to  but  two 

V.  nanton  {Z76  U    b.  418),  as  follows:  "In  the  endeavor  to  reach  a  correot  onn 

peTnen?  SdLatlonV^Th^'^  ^  will  be  helpful  by  way  of  pr:fa".?e^o  rt^^erS 
J^rLo  of    ^/^.^f^^Jerations.     The  first  of  these  is  that  the  right  of  the  owner  to  fiv  a 

prTpertvltself  ^CnflTJ^''  ?h"  fe"  ?^1^  ^'  ^'^^^  ^«  ^''  inhere.d  attdb.^e  of  the 
^^u-Ll  9?*^  ^^  ^^^  ^^^^^  Freight  Tax  (15  Wall.  232    278^  •  and  as  «iif>h 

rme"entrtee'c^^  '^'c'"'  ^f^''  V^''^^'^^'  ^'  tt'flf;h\;ndV' uHerth' 
5™2  42  N  F  «^??'?  I  -^  Carrollton  v.  Bazzette  (159  111.  284,  294;  31  L.  R.  A. 
J^  h  \j'      -^^?J^'  \    Second,  I  refer  to  Doubleday,  Doran  &  Comvanv   Inc     v 

the  case  are  especially  illuminating.     It  is  there  said:  "Thaf  the  States  camit 

mri^„^™P^  ..^""'r'  273  U.  S.  418;  47  S.  d.  426;  71  L  Eti.  TIsTsSA  I  r' 
630  67  L'^fuos"-  27  A  fT  .V'ir'""'  «f'°«°H262  U-  «.  522r43S  Ctl 
US  490-37  S  rt  419.  Ai  t'  vU^Tk  ^T™^*  :•  ^"""'  ^"^''''V  Machine  Co.,  243. 
955  )■  '         ■  ■^''-  *^'''  "^^  ^-  -^   19"'  ^■'  "96,  Ann.  Cas.  1918  A.. 

rr,!^S^^'  fu  '«**t  .these  books,  are  not  'affected  with  the  public  interest'  anv 

|rth\^|--s^Lro^tch^s%z^;rs^^ 

«f5p  wl*^  P'V^^\^  ""^^  ^^*  *^^^  ^*  ^"  «^  ««t  them  in  a  pure  S  bei  eL^ 
f^oL  i!!fn  f ''k  ^^"^^^^  ^^^^^^«  legislative  power  in  exact  formulas  no?  dS 
N^hZ  ^r^^'^'V^  happens.     Experience  is  tht>  mother  of  teaches      Under  the 

Ltd  9^ro"89'A"LX/4'^Q^'  ^^  ^^"  ^TA^^I  ^'  ^-  ^02,  64  S.  c'fosrt 
it:.  i5*i,      '  ?y     '     ■  ^-  -^469),  no  one  would  doubt  now  that  New  Ynrk  ^fa+^ 

forc^ttl^ttnldTshurof  ilf''  '*?  ''"' F'^l""  ^-O"""^"-  «  any  combr^a'tio  ."of 
lorces  tnreatened  to  shut  off  all  supply  or  to  deteriorate  that  which  was  supplied.. 
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The  price  might  be  an  element  to  be  considered  with  other  things  in  such  a  case. 
So  we  thought  in  People  v.  Nebhia,  262  N.  Y.  259,  186  N.  E.  694,  but  to  fix 
arbitrarily  the  price  of  books  by  legislation  and  not  by  agreement  comes  within 
the  condemnation  of  the  decisions  which  have  heretofore  dealt  with  like  legisla- 
tion. What  the  Legislature  cannot  do  directly,  it  cannot  do  indirectly,  nor  does 
it  cease  to  be  a  price  fixed  by  the  Legislature  because  that  body  has  clothed  the 
publisher  with  the  power  or  authority  to  establish  it."  I  think  it  so  fundamental 
and  so  well  established  that  the  right  to  sell  at  any  price  obtainable  by  the  owner 
is  a  part  of  the  property  itself  and  within  the  protection  of  the  constitutional 
guaranties  that  I  shall  not  devote  more  space  to  that  thought. 

However,  it  must  be  considered  that  there  is  a  factor  which  takes  some  kinds 
of  businesses  outside  of  the  strict  protection  of  the  inhibition,  and  to  an  ascer- 
tainment or  rather  statement  (because  it  has  heretofore  been  well  explained  and 
adhered  to)  of  that  element  I  now  turn.  What  is  it?  For  the  purposes  of  a  ready 
statement  we  say  that  where  a  business  is  "affected  with  a  public  interest"  it  is 
subject  to  regulatory  measures.  Just  what  is  meant  bv  the  expression  is  well 
stated  m  Wolff  Packing  Co.  v.  Court  of  Industrial  Relations,  262  U.  S.  522,  535, 
as  follows:  "Businesses  said  to  be  clothed  with  a  public  interest  justifying  some 
public  regulation  may  be  divided  into  three  classes: 

"(1)  Those  which  are  carried  on  under  the  authority  of  a  public  grant  of  priv- 
ileges which  either  expressly  or  impliedly  imposes  the  affirmative  duty  of  render- 
mg  a  public  service  demanded  by  any  member  of  the  public.  Such  are  rail- 
roads, other  common  carriers,  and  public  utilities. 

"(2)  Certain  occupations,  regarded  as  exceptional,  the  public  interest  attach- 
mg  to  which,  recognized  from  earhest  times,  has  survived  the  period  of  arbitrary 
laws  by  Parliament  or  Colonial  legislatures  for  regulating  all  trades  and  callings, 
buch  are  those  of  the  keepers  of  inns,  cabs,  and  grist  mills.  State  v.  Edwards, 
86  Me.  102,  Terminal  Taxicab  Co.  v.  District  of  Columbia,  241  U.  S.  252,  254. 

*'(3)  Businesses  which  though  not  public  at  their  inception  may  be  fairly  said 
to  have  risen  to  be  such  and  have  become  subject  in  consequence  to  some  gov- 
ernment regulation.  They  have  come  to  hold  such  a  peculiar  relation  to  the 
public  that  this  is  superimposed  upon  them.  In  the  language  of  the  cases,  the 
owner  by  devoting  his  business  to  the  public  use  in  effect  grants  the  public  an 
interest  in  that  use  and  subjects  himself  to  public  regulation  to  the  extent  of  that 
interest  although  the  property  continues  to  belong  to  its  private  owner  and  to 
be  entitled  to  protection  accordingly." 

Again  it  is  said  in  (p.  536):  "In  a  sense,  the  public  is  concerned  about  all  law- 
ful business  because  it  contributes  to  the  prosperity  and  well  being  of  the  people 
The  public  may  suffer  from  high  prices  or  strikes  in  many  trades,  but  the  expres^ 
!l^^  clothed  with  a  public  interest'  as  applied  to  a  business,  means  more  than 
that  the  public  welfare  is  affected  by  cpntinuity  or  by  the  price  at  which  a  com- 
modity IS  sold  or  a  service  rendered.  The  circumstances  which  clothe  a  par- 
ticular kind  of  business  with  a  public  interest,  in  the  sense  of  Munn  v.  Illinois 
and  the  other  cases,  must  be  such  as  to  create  a  peculiarly  close  relation  between 
the  pubhc  and  those  engaged  in  it,  and  raise  implications  of  an  afl[irmative  obli- 
gation on  their  part  to  be  reasonable  in  dealing  with  the  public." 

Making  the  meaning  of  the  unanimous  court  still  more  clear,  the  author  of 
the  opinion  says  (p.  537) :  "An  ordinary  producer,  manufacturer,  or  shopkeeper 
^^T^T®  o  «^°*  ^®^^'  ^^  ^®  ^^^^^'  United  States  v.  Trans- Missouri  Freight  Association, 
oKc        J  '    ^^^'  ^^^^^'^^^  Taxicab  Co.  v.  District  of  Columbia,  241  U.  S   252 

1  /u^^    ^^^^®  *^^^  feature  does  not  necessarily  exclude  businesses  from  the  class 
clothed  with  a  public  interest,  German  Alliance  Ins.  Co.  v.  Lems,  233  U.  S   389 
it  usually  distinguishes  private  from  quasi-public  corporations.  ' 

'In  nearly  all  the  business  included  under  the  third  head  above,  the  thing 
which  gave  the  public  interest  was  the  indispensable  nature  of  the  service  and  the 
exorbitant  charges  and  the  arbitrary  control  to  which  the  public  might  be  subiected 
without  regulation."     (Italic  added.)  j      ^^ 

To  revert  to  the  case  of  Tyson  &  Bro.  v.  Banton,  supra,  for  a  moment  we  find 
apt  language  describing  the  expression  as  follows  (p.  430):  "The  authority  to 
regulate  the  conduct  of  a  business  or  to  require  license,  comes  from  a  branch  of 
the  pohce  power  which  may  be  quite  distinct  from  the  power  to  fix  prices.  The 
latter,  ordinarily,  does  not  exist  in  respect  of  merely  private  property  or  business 
Chesapeake  &  Potomac  Tel.  Co.  v.  Manning,  186  U.  S.  238,  246,  but  exists  only 
where  the  business  or  the  property  involved  has  become  'affected  with  a  oublic 
interest      *     *     *  ^ 

"A  business  is  not  affected  with  a  public  interest  merely  because  it  is  large  or 
because  the  public  are  warranted  in  having  a  feeling  of  concern  in  respect  of  its 
maintenance.    Nor  is  the  interest  meant  such  as  arises  from  the  mere  fact  that 
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narrowly  88  strictly  denoWne ''a  rithT'lLt  °'^'*  "^^  "°*  ^'''^^^  ^een  limited 
expressed  the/n*i^infet"isTbet"iroT^^     '""''^  """^'^  ^t-"  ^^^  °tber 

line  and  "lubricatSe  ^1^  Arfn  „»f  fi^^  5"  ^^^  ^"^  "■"'****  '°  the  sale  of  gaso- 
denied  them7thei^±^tZftotJ^^^^  ^'^"^*  "^1  *•»«  United  States 
V.  Standard  Oil   278  IT    S  llf  9^q       "^^S"''**''  *•)«  P"ce  m  the  case  of  Wtaiams 

of  property  orseJvS  must  b^me^^^^^^  fix  prices  of  commpditi.^s,  use 

its  meaning  ma/br consTdered  boTh T^^^^  tm^^^l-^"^  m  i)articular  instances, 
view.  Af#rmathX  it  mp/n^  f  h«f  o  r^  *  affirmative  and  a  negative  point  of 
with  a  pubKterest^  i^^^^^  """  property,  in  order  to  be  affected 

sion  that  it  harSdevoled  to  a  n^^  '^  employed  as  to  justify  the  eonelu- 

uae/irtrjLlu^q.^ltHje'vir:re  i^  Ttt'Z,'''7'r  '^  °f  '"'^-r-i 

it  has  become  neeesskrv  «„H  i„H;=L      u?  *"*  ?***^  "^  Tennessee;  an<l  that 

activities  wTthin  the  State  Bui  wf ^vi', '"  "^"^'"^  "^  commercialand  other 
the  business,  not  with  fts  size  or  the  e^Jnr'f'^''"^;:^!''"''  *<>  character  of 
Gasoline  is  ine  of  ihe  ordinary  commodHs  of  T^^^^^  the  .ommodity  is  used, 
question  here  is  affected    in  no  eR^???il„^    1  l'^"'  ^iffermg,  so  far  as  the 

cT^ttv  ''"^rs"'-  '^^K'^^i  SiT^y  -chtt^iTnd^  prat;xts"'i,?'?s 

Tdtl^ng  I'^u'c^^rtidS^'Slp*^ -j'^^Tif  ^  ^ 

phrase 'affected  w^^tnDubliSre«t'"T!''-^^^">^'*'if  °"'  "''""'  ""hi,,  the 

t^  S^'c^dTi^^i^  "13^^^ 

c^^e^LVrnrblin^te-^^i^^^^^^ 

sta?uTe.%14^s  tTeTrS  iSeT^a^^dl^t  l^^^:  tl^d^d^r*  ^^^^^  ^^n, 
the  fixed  price  to  the  SLs  of  th.^^li  •  ^  additional  vice,  that  it  leaves 

has,  as  saiS  in  the  Doub ledayfD^^^^^  *^,t  ^'P^^^^^^ 

producer  of  a  trade-Hiarlced  artiHp  tcf^S'+t       Ff    *^  delegate  authority  to  the 
the  contract  which  he  mav  enter  nto  W  i      retail  pnce.     No  one  can  object  to 

designed  to  prevent  prfcecutthiiwi^oh  in i^^  ''P??  *^^^  ^^'^^^  *hat  it  is 

i=™i%\"eV^X^^^^^^^^ i€£4P'^^^^^^^^^^^  re^aitir'thi 

intention,  who  des^?et  to  ma„aee  and  control  hf''^  merchant  alike,  regardless  of 
perfectly  clear  that  the  o^tlT,.7^.ll^^:^ ^^.Ze^,^^^^^^^ 
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fix  prices.  Such  being  its  purpose  and  operation,  it  falls  under  the  condemnation 
Sii'^^ a  *^^^^^'^?  similar  eflForts,  such  as  Fairmont  Creamery  Co.  v.  Minnesota, 
Z74  U.  b.  1  and  the  oth^r  cases  already  cited. 

But  the  amendment  has  other  fatal  defects.     A  study  of  the  authorities  which 

'  with  the  regulation  of  businesses,  both  those  which  sustain  and  those  which 
reject  the  claim  of  legislative  power,  reveals  that  the  question  of  whether  all  the 
surrounding  circumstances  have  operated  to  change  the  status  of  a  private 
business  free  from  legislative  regulation  into  one  in  which  the  public  has  an 
interest  is  one  for  judicial  inquiry  and  determination  (Wolff  Packing  Co.  v. 
Court  of  Industrial  Relations,  supra).  But  the  act  here  in  question  attempts  to 
lump  aU  businesses  into  a  common  regulatory  basket,  provided  only  that  the 
product  IS  trademarked  and  is  originally  in  competition. 

I  have  already  mentioned  the  fact  that  the  Lt^gislature  has  attempted  to 
delegate  the  price  fixing  power  to  the  producer  or  manufacturer.  Before  con- 
Ju  ^T^'  ^^^"^  *^  direct  attention  to  the  almost  obvious  and  inescapable  fact 
that  there  is  no  authority  in  the  law  for  such  action.  A  person  may  not  be  bound 
with  respect  to  his  property  by  the  action,  whim,  or  caprice  of  another,  particularly 
where  the  latter  is  not  vested  with  any  official  responsibihty  or  duty.  The 
delegation  of  such  power  is  contrary  to  the  fourteenth  amendment  to  the  Federal 
Constitution.  (]^asA2ng<on  y^  Roberge,  278  U.  S.  116,  Panama  Refining  Co.  v. 
Ryan  293  U.  S.  388  55  Sup.  Ct.  Rep.  241.)  Of  course,  I  concede  the  producer's 
rignt  to  sell  or  not  to  sell  at  nis  own  price,  but  when  his  property  has  been  sold 
and  passed  into  hands  not  hampered  by  contractual  covenants  the  producer's 
control  and  right  therein  has  altogether  ceased.  It  takes  no  great  amount  of 
imagination  to  visualize  the  discriminatory  practices  and  abuses  which  might  be 
indulged  were  the  power  of  the  producer  to  establish  a  fixed  retail  price  upheld. 

bmce  the  preparation  of  the  foregoing  opinion  I  have  read  the  dissenting 
opmion  by  Mr.  Justice  Shenk  and  desire  to  express  mv  concurrence  therein. 

The  judgment  should  be  affirmed. 

Thompson,  J. 


Max  Factor  &  Co.  et  al.  v.  Kunsman. 

In  concurring  in  the  dissent  of  Mr.  Justice  Thompson  I  desire  to  comment 
on  certain  matters  not  touched  upon  in  his  opinion.  In  the  first  place  let  me 
point  out  that  the  particular  statute  under  attack  should  not  be  confused  with  the 
Un  air  Practices  Act  of  1935  (Stats.  1935,  p.  1546),  which  denounces  unfair  com! 
petition  and  so-called  piratical  trade  transactions,  and  was  designed  to  afford  full 
relief  against  such  abuses  on  behalf  of  any  one  aggrieved.  That  act  is  said  to 
have  been  passed  at  the  behest  of  the  business  interests  of  the  state  including  the 
manufacturer,  middleman,  and  retailer.  While  the  validity  of  that  statute  has 
not  been  passed  upon  by  this  court  it  is  enough  to  say  for  present  purposes  that 
lri.^?f +k''^k''  ^®  ^  pamstaking  endeavor  by  the  legislature  to  combat  the  abuses 
which  the  business  interests  have  deemed  unfair  practices  in  the  competitive  field 
It  appears  to  have  been  designed  to  permit  fair  competition  to  function  under  its 
own  economic  laws. 

The  act  now  under  attack  as  originally  passed  in  1931  was  confined  to  the  field 
of  contract  in  the  fixing  of  prices  by  agreement  as  between  manufacturer,  jobber, 
and  retailer,  and  when  so  limited  no  valid  objection  to  it  has  been  pointed  out 
It  IS  the  amendment  of  1933  which  makes  the  prices  so  fixed  binding  on  aU  who 
are  not  parties  to  the  contract.  In  ether  words  it  places  within  the  power  of  the 
manufacturer  or  producer  to  fix  the  retail  price  of  all  commodities  regardless  of 
their  reasonableness.  It  does  not  purport  to  denounce  unfair  competition  alone 
but  affects  fair  competition  as  well.  Carried  to  its  length  it  would  enable  the 
manufacturer  or  producer  to  destroy  all  competition  and  thus  place  the  consumer 
.J^hl  ""^?^*;«";^  ™ercy  even  as  to  food,  clothing,  and  all  commodities  which 
are  the  subject  of  manufacture  or  production.     This,  too,  without  regard  to 

of Z'«^?I^^*S^-^'^-^iT'.^^i;'^  ^^^^  confronted  some  of' the  basic  industries 
of  the  state      It  is  said  that  whether  these  results  should  follow  is  an  economic 

?onr  ^^nT^h'^^l^V*?^  •'^'*'  ^^""^  "^*^"^S  *«  ^«-  ^"^  it  is  the  business  oUhe 
^n«ral;lH  •  2.  .  fu '  '\9^^''y'^S  out  auy  such  program,  the  fundamental  and 
guaranteed  rights  of  the  citizen  to  deal  with  his  propertv  as  he  chooses,  subject  to 
such  reasonable  regulations  as  may  properly  be  imposed,  are  not  destroved.  The 
statute  under  attack  does  not  regulate.  It  prohibits.  It  is  essentially  a  price 
fixing  statute.  To  me  it  is  beyond  question  that  the  legislature  itself  could  not 
fix  the  retail  prices  of  all  or  any  commodities  not  affected  with  a  public  interest  or 
clothed  with  a  public  use.     We  a.re  bound  by  the  decisions  of  the  supremrcourt 
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It  IS  said  m  the  majority  opinion  that  the  statute  under  attaok  is  i-nnfino^  ♦« 
^ciuJnl'^th^^tr^^'f  or  branded  commodities;  that  ?h^t  a  vaM  cW 
as  a  p^per  sublet  o  ?re^^^^^^^^^         th"?''*  *?  "'"S,'^  "V.*  """""odities  so  marked 

Zannels  of  frX^H'/^*^^  H^'r  ''f  ^"'^'"•^  *"«  commodity  mav  fiid  S^?  in  thi 
name  '      ™''''*''  '™'"  ""^  oonfa'tual  relation  with  the  owner  o°  the 

sp^lfe^i^L^mrwhtT  te'^h''^  the  statute  the  highest  curt  in  the  land  has 

-^  f^^ treslbM;;  Va--Tt'  rSSelS^- 

.  Shenk,  J, 


IV.  New  York  Court  of  Appeals  Opinion  on  Fair  Trade  Act 

Trade  p7a°tiie  Act*""*  °'  ^^'  ^°"'  °'  ^^'""■^'  ''^<"»'°-'  <">  ^l"*  C'^^ford  Fair 
platot"ffi!ap^klanTr   *   ''"'   '°"-  '''"*   »«""eday,   Doran   Bookshops,   Ine.. 

Agamst  E.  H.  Macy  &  Co.,  Inc.,  defendant-respondent 
the  ?Cplafnt      "  '  from  a  judgment  of  the  Special  Term  which  dismissed 

NO   CONTRACT  INVOLVED  IN  SUIT 

undertaken  to  supplant  contracts?    We  give  [t  in  f uS:   '  ^''  '""^  "**"=''  '^^  '•>"« 

.oieu  bt^-oX  la^irc^Lft'^f  :u  ^^:rthe^x^fk^rS: 
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•or  name  of  the  producer  or  owner  of  such  commodity  and  which  is  in  fair  and  open 
competition  with  commodities  of  the  same  general  class  produced  by  others  shall 
be  deemed  in  violation  of  any  law  of  the  State  of  New  York  by  reason  of  any  of 
the  following  provisions  which  may  be  contained  in  such  contract: 

"(a)  That  the  buyer  will  not  resell  such  commoditv  except  at  the  price  stipu- 
lated by  the  vendor. 

"(b)  That  the  vendee  or  producer  require  in  delivery  to  whom  he  may  resell 
such  commodity  to  agree  that  he  will  not,  in  turn,  resell  except  at  the  price 
stipulated  by  such  vendor  or  by  such  vendee. 


<( 


CASES   WHERE   PROVISIONS   APPLY 

"2.  Such  provisions  in  any  contract  shall  be  deemed  to  contain  or  imply  condi- 
tioiis  .that  such  commodity  may  be  resold  without  reference  to  such  agreement 
in  the  following  cases: 

"(a)  In  closing  out  the  owner's  stock  for  the  purpose  of  discontinuing  delivering 
any  such  commodity. 

"(b)  When  the  goods  are  damaged  or  deteriorated  in  quality  and  notice  is 
given  to  the  pubhc  thereof. 

"(c)  By  an  officer  acting  under  the  orders  of  any  court. 

"Section  2.  Wilfully  and  knowingly  advertising,  offering  for  sale,  or  seUing 
any  commodity  at  less  than  the  price  stipulated  in  any  contract  entered  into 
pursuant  to  the  provision  of  Section  1  of  this  act,  whether  the  person  so  advertis- 
ing, offering  for  sale,  or  ^e^ing  is  or  is  not  a  party  to  such  contract,  is  unfair  com- 
petition and  is  actionable  at  the  suit  of  any  person  damaged  thereby. 

"Section  3.  This  act  shall  not  apply  to  any  contract  or  agreement  between 
producers  or  between  wholesalers  or  between  retailers  as  to  sale  or  resale  prices. 
Section  4.  The  following  terms,  as  used  in  this  act,  are  hereby  defined  as 
lollows: 

"  'Producer'  means  grower,  baker,  maker,  manufacturer,  or  pubUsher.  'Com- 
modity' means  any  subject  of  commerce. 

"Section  5.  If  any  provision  of  this  act  is  declared  unconstitutional,  it  is  the 
intent  of  the  Legislature  that  the  remaining  portions  thereof  shall  not  be  affected 
and  that  such  remaining  portions  remain  in  full  force  and  effect. 

"Section  6.  This  act  shall  take  effect  immediately.'' 

DECISION    BASED    ON    SECTION   2 

Section  2  is  that  part  of  the  law  which  is  questioned  in  this  case.  The  interpre- 
tation given  below  to  this  section  and  by  all  the  parties  apparently  is  that  it 
Attempts  to  accomplish  just  what  the  plaintiffs  claim  for  it,  as  stated  in  the 
complaint  and  as  given  above.  But  for  this  we  would  have  grave  doubts  whether 
the  Legislature  ever  intended  to  fix  the  price  of  books  after  they  had  been  pur- 
chased in  the  open  market  under  no  agreement  as  to  resale  price.  Thus  it  is 
possible  to  read  Section  2  as  referrng  to  the  contract  made  under  Section  1,  or, 
as  bmdmg  on  those  books  like  an  equitable  servitude  which  had  been  parted 
with  under  a  contract  as  to  resale  price. 

However,  for  the  purposes  of  this  appeal  we  confine  ourselves  to  the  question 
of  the  constitutionaHty  of  the  statute  as  construed  bv  the  parties  and  the  court 
below  and  treat  this  section  as  allowing  book  pricefixing  in  the  absence  of  con- 
tract made  by  the  purchaser  or  his  agents. 

We  agree  with  Special  Term  that,  if  this  be  its  meaning,  the  law  is  unconsti- 
tutional. That  the  States  cannot  fix  the  selling  price  of  any  and  all  commodities 
has  been  settled.  {Williams  Co.  v.  Standard  Oil  Co.,  278  U.  S.  235:  Tyson  &  Bra, 
V  Banion  27S  U.  S.  418;  Wolff  Co.  v.  Industrial  Court,  262  U.  S.  522;  Straus  v. 
Victor  Talking  Mach.  Co.,  243  U.  S.  490.) 

Books,  at  least  these  books,  are  not  "affected  with  a  public  interest"  any  more 
than  theatre  tickets;  no  emergency  has  yet  arizen  in  literary  publications,  and 
ttie  business  is  not  such  as  comes  within  the  classes  which  must  submit  to  rate 
fixing. 

CONTRASTED   WITH   MILK   LAW 

Circumstances  which  cannot  be  foreseen  from  one  generation  to  another  may 
arise  which  will  require  certain  articles  to  submit  to  regulatory  prices  in  order 
that  the  public  may  get  them  at  all  or  get  them  in  a  pure  and  beneficial  state. 
We  cannot  always  express  legislative  power  in  exact  formulas  nor  decide  a  case 
before  it  happens.    Experience  is  the  mother  of  teachers. 
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fv,}l  M  V  ^^^J?«/««^'  for  instance  (291  IT.  S.  502),  no  on«  would  doubt  now 
that  JMew  York  State  would  have  the  power  to  get  milk  to  the  public  somehow 
1??^  combmation  of  forc^  threatened  to  shut  off  aU  supply  or  to  deteriorate 
that  which  was  supplied.  The  price  might  be  an  element  to  \ye  considered  with 
other  things  m  such  a  case.    So  we  thought  in  262  New  York  259 

But  to  fix  arbitrarily  the  price  of  books  by  legislation  and  not  by  agreement 
comes  within  the  condemnation  of  the  decisions  which  have  heretofore  dealt 
with  like  legislation. 

"What  the  Legislature  cannot  do  directly  it  cannot  do  indirectly,  nor  does  it 
cease  to  be  a  price  fixed  by  the  Legislature  because  that  body  has  clothe<l  the 
publisher  with  the  power  or  authority  to  establish  it." 

ai.  ^?l?:  P^bHshej-  to  agree  with  its  subsidiary  or  agent  to  the  price  of  a  book  whicii 
shaU  thereafter  bind  all  other  parties  who  purchase  like  books  from  the  publisher 
delTgXd  a'ut^S^ty'^  ^'''''^^  *^'  Legislature  fixed  the  price;  it  is  a  species  of 

PLAINTIFF  "not  OBLIOEJD  TO  SELl" 

The  plaintiff,  Doubleday  Doran  &  Co.,  Inc.,  the  publisher,  was  not  oblig,^d  to 
sell  Macy  &  Co.;  it  could  do  so  or  not  as  it  pleased,  and  it  could  refuse  to  sell 
because  Macy  was  cutting  the  price  {U.  S.  v.  Colgate  &  Co.,  250  U.  S  300) 

i^ven  this  right,  however,  may  have  its  limitations  {Federal  Trade  Commission  v. 
it  sold  Mac""^  ^"""^^''''y'  ^^^  ^-  ^-  ^^1)-     ^^^  publisher  made  no  such  refusal; 

Likewise  t^ie  publisher  could  have  bound  Macy  by  contract  not  to  Sell  below  a 
fixed  price  even  though  the  restriction  might  not  extend  further  to  one  who 
subsequently  purchased  without  restrictive  sti  pulation.     (Dr.  Miles  Medical  ( 'o  v 

phone  Co.,  246  U.  S.  8;  Bohhs-Merrill  Co.  v.  Strauss,  210  U.  S.  339;  Park  &  Sons  v. 
National  Druggists  Association,  175  N.  Y.  1.)  Macy  bought  frt.m  the  publisher 
or  someone  else  these  books  without  any  agreement  as  to  their  resale  price. 

1  he  license  or  agency  agreements  have  no  application  to  the  facts  here  before  us 
{U.  S.  V.  General  Electric  Co.,  272  U.  S.  476). 

The  judgment  below,  declaring  Section  2  of  Chapter  976  of  the  laws  of  1935 
unconstitutional  as  applied  to  the  facts  set  forth  in  the  complaint,  is  affirmed  with 
costs. 

Court  of  Appeals  ~-So.eck  &  Kade,  Inc.,  plaintiff-appellant,  against  R.  Tom- 
shinsky  individually  and  trading  as  Webster  Cut  Rate  Stores,  also  as  Welister 
res  ondents  "^^^^'  ^"""^  Webster  Cut  Rate  Drug  Stores,  Inc.,  defendants- 
Judgment  of  the  Special  Term  Dismissing  the  complaint  affirmed  with  costs, 
on  the  authority  of  Dou6/e(iot/,  Domncfe  Co.,  Inc.,  v.  R.  H.  Macy  <&  Co.,  fnc 
handed  down  herewith.  >  f 
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